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The Free Market 

  Environmental Law Clinic 
  
  

REQUEST UNDER THE FREEDOM OF INFORMATION ACT !
      April 15, 2014 !!
Tennessee Valley Authority  
TVA FOIA Officer  
Denise Smith  
400 West Summit Hill Dr. WT 7D  
Knoxville, TN 37902-1499 !
BY FAX: 865-632-6901 and ELECTRONIC MAIL foia@tva.gov !!!
    RE:   FOIA Request – Certain Described Commission records regarding TVA  
  Responses to FOIA Requests: Requests for information re tax-exempt status !!
Dear Ms. Smith or TVA Freedom of Information Officer,  !
On behalf of the Energy & Environment Legal Institute (EELI) and the Free Market 

Environmental Law Clinic (FMELC) as co-requester and EELI counsel, please consider this 

request pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552 et seq.  Both entities 

are non-profit public policy and/or legal institutes organized under section 501(c)3 of the tax 

code and with research, legal, investigative journalism and publication functions, as well as a 

transparency initiative seeking public records relating to environmental and energy policy and 

how policymakers use public resources, all of which include broad dissemination of public 

information obtained under open records and freedom of information laws.   
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 Please provide us, within twenty working days,  copies of all TVA FOIA responses to 1

FOIA requesters who sought a request for fee waiver or reduction, in which TVA requests further 

information regarding their commercial interest in the information and/or their tax-exempt status, 

dated from January 1, 2014 to the date you process this request, inclusive.   

 This request contemplates the cover letter and any questionnaire sent to the requesters. 

 Responsive records will be dated over the approximately four-month period from 

January 1, 2014 through the date you process this request. 

 All records responsive to this request are public records, created and sent by TVA to 

FOIA requesters, of the sort regularly published in full on https://foiaonline.regulations.gov/

foia/action/public/home by participating agencies.   

 None are likely to have any properly exempt information.   

 Further, that TVA does not participate in FOIAonline or a similar disclosure effort 

which would make this request unneessary, and add transparency to how TVA handles 

FOIA requests, makes any effort to extract fees facially improper. 

 This request is sufficiently clear and narrow such that no delays or claims of confusion in 

processing this request are likely to be reasonable.  As such, plese see our discussion of CREW, 

infra. 

         Background to the Request Illustrating Public Interest, Governmental Operations/Activities 

With concerns over revelations about IRS targeting of conservative groups for particular 

questioning, scrutiny and delay (see e.g., Dan Merica, “Probing questions, long delays for Tea 

Party groups”, CNN, May 16, 2013, http://www.cnn.com/2013/05/16/politics/tea-party-irs/), over 
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 See Citizens for Responsible Ethics in Washington v. Federal Election Commission, 711 F.3d 180, 186 1

(D.C. Cir. 2013), and discussion of same, infra.

https://foiaonline.regulations.gov/foia/action/public/home
http://www.cnn.com/2013/05/16/politics/tea-party-irs/


apparent EPA abuse of FOIA’s fee waiver provision against such groups (see e.g., Jim 

McElhatton, “EPA arms Democrats with data, snubs Republicans”, Washington Times, March 18, 

2014, http://www.washingtontimes.com/news/2014/mar/18/epa-gives-campaign-paper-trail-to-

democrats-little/?page=all) , and concerns over IRS disparate treatment of FOIA requesters (see 2

e.g., Release, “RNC Sues IRS Over Illegal Stonewalling”, April 15, 2014, http://www.gop.com/

general/rnc-sues-irs-for-illegal-stonewalling/), TVA’s recent questionnaire sent to the instant 

requesters as a condition precedent to moving forward raises similar issues of concern (TVA 

Letter to Craig Richardson, Christopher Horner, April 8, 2014, TVA Request #4426). 

 With the majority of the questions in the latter response being unprecedented in our 

extensive history with FOIA and highly unusual in the context of TVA’s statutory authority, it  

has the appearance of being a delaying tactic or otherwise and effort to obstruct access.  As such, 

frustrating the prospect of TVA repeating that exercise in the instant request, we will not seek fee 

waiver but instead note that, judging by TVA's 2013 FOIA annual report, over the covered period 

TVA has likely received and/or processed around 50 requests, so that the universe of responsive 

records is also likely a fraction of that number and unlikely to exceed it; this also affirms that a 

claim that fees are even available to TVA is highly unlikely to be appropriate.  

 This request, when satisfied, will update us and the public on this practice, particularly 

how evenly applied it is across requesters and subject matters, how frequently TVA engages in it, 
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 See also, Letter from Hon. David B. Vitter, Ranking Member, S. Comm. on Env’t & Pub. Works, Hon. 2

Charles Grassley, Ranking Member, S. Comm. on the Judiciary, Hon. James Inhofe, Ranking Member, S. 
Subcomm. on Oversight, S. Comm. on Env’t & Pub. Works, & Hon. Darrell E. Issa, Chairman, H. Comm. 
on Oversight & Govt. Reform, to Hon. Bob Perciasepe, Acting Adm’r, U.S. Envtl. Prot. Agency (May 17, 
2013). See also, Memorandum from Carolyn Copper, Asst. Inspector General, Office of Program 
Evaluation, U.S. Envtl. Prot. Agency Office of Inspector General, to Malcolm D. Jackson, Asst. Adm’r 
and Chief Information Officer, Office of Environmental Information, U.S. Envtl. Prot. Agency, 
Notification of Evaluation of EPA’s Freedom of Information Act Fee Waiver Process (Jun. 19, 2013). 
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and other factors relevant to the important public issue of TVA’s fidelity to this important federal 

disclosure law that the President and Attorney General have cited as being of the highest priority.  

 FOIA is identity- and motive-neutral, and no agency may discriminate among or 

disparately treat otherwise similarly situated requesting parties with, e.g., withholding practices, 

or seek to protect employees or its own operations from disclosures, outside of the statute's 

legitimate prescribed exemptions.  Ensuring this is the case, particularly in the face of the 

demonstrated practice described herein, is also of substantial public interest. 

 It is well-settled that Congress, through FOIA, “sought ‘to open agency action to the light of 

public scrutiny.’” DOJ v. Reporters Comm. for Freedom of Press, 498 U.S. 749, 772 (1989) 

(quoting Dep’t of Air Force v. Rose, 425 U.S. 353, 372 (1976)).  The legislative history is replete 

with reference to the “‘general philosophy of full agency disclosure’” that animates the statute. 

Rose, 425 U.S. at 360 (quoting S.Rep. No. 813, 89th Cong., 2nd Sess., 3 (1965)). The act is 

designed to “pierce the veil of administrative secrecy and to open agency action to the light of 

scrutiny.” Department of the Air Force v. Rose, 425 U.S. 352 (1976). It is a transparency-forcing 

law, consistent with “the basic policy that disclosure, not secrecy, is the dominant objective of 

the Act.” Id. 

 FOIA is aimed in large part at promoting active oversight roles of watchdog public 

advocacy groups. “The legislative history of the fee waiver provision reveals that it was added to 

FOIA ‘in an attempt to prevent government agencies from using high fees to discourage certain 

types of requesters, and requests,’ in particular those from journalists, scholars and nonprofit 

public interest groups.” Better Government Ass'n v. State, 780 F.2d 86, 88-89 (D.C. Cir. 1986) 

(fee waiver intended to benefit public interest watchdogs), citing to Ettlinger v. FBI, 596 F. Supp. 
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867, 872 (D.Mass. 1984); SEN. COMM. ON THE JUDICIARY, AMENDING THE FOIA, S. 

REP. NO. 854, 93rd Cong., 2d Sess. 11-12 (1974)).  3

 Congress enacted FOIA clearly intending that “fees should not be used for the purpose of 

discouraging requests for information or as obstacles to disclosure of requested information.” 

Ettlinger v. FBI, citing Conf. Comm. Rep., H.R. Rep.  No. 1380, 93d Cong., 2d Sess. 8 (1974) at 

8. Improper refusal of fees as a means of withholding records from a FOIA requester constitutes 

improper withholding. Ettlinger v. FBI. 

 Given this, “insofar as ...[agency] guidelines and standards in question act to discourage 

FOIA requests and to impede access to information for precisely those groups Congress intended 

to aid by the fee waiver provision, they inflict a continuing hardship on the non-profit public 

interest groups who depend on FOIA to supply their lifeblood -- information.” Better Gov’t v. 

State (internal citations omitted). The courts therefore will not permit such application of FOIA 

requirements that “‘chill’ the ability and willingness of their organizations to engage in activity 

that is not only voluntary, but that Congress explicitly wished to encourage.” Id. As such, agency 

implementing regulations may not facially or in practice interpret FOIA’s fee waiver provision in 

a way that improperly creates barriers for requesters. 

!5

 This was grounded in the recognition that the two plaintiffs in that merged appeal were, like requesters, 3

public interest non-profits that “rely heavily and frequently on FOIA and its fee waiver provision to 
conduct the investigations that are essential to the performance of certain of their primary institutional 
activities -- publicizing governmental choices and highlighting possible abuses that otherwise might go 
undisputed and thus unchallenged.  These investigations are the necessary prerequisites to the 
fundamental publicizing and mobilizing functions of these organizations.  Access to information through 
FOIA is vital to their organizational missions.” Better Gov’t v. State. They therefore, like requesters, 
“routinely make FOIA requests that potentially would not be made absent a fee waiver provision”, 
requiring the court to consider the“Congressional determination that such constraints should not impede 
the access to information for appellants such as these.” Id.



 “This is in keeping with the statute’s purpose, which is ‘to remove the roadblocks and 

technicalities which have been used by . . . agencies to deny waivers.’” Citizens for 

Responsibility & Ethics in Washington v. U.S. Dep’t of Educ., 593 F. Supp. 261, 268 (D.D.C. 

2009), citing to McClellan Ecological Seepage Situation v. Carlucci, 835 F.2d 1282, 1284 (9th. 

Cir. 1987)(quoting 132 Cong. Rec. S16496 (Oct. 15, 1986) (statement of Sen. Leahy). 

 Requester’s ability to utilize FOIA -- as well as many nonprofit organizations, 

educational institutions and news media who will benefit from disclosure -- depends on its ability 

to obtain fee waivers.  For this reason, “Congress explicitly recognized the importance and the 

difficulty of access to governmental documents for such typically under-funded organizations 

and individuals when it enacted the ‘public benefit’ test for FOIA fee waivers. This waiver 

provision was added to FOIA ‘in an attempt to prevent government agencies from using high 

fees to discourage certain types of requesters and requests,’ in a clear reference to requests from 

journalists, scholars and, most importantly for our purposes, nonprofit public interest groups. 

Congress made clear its intent that fees should not be utilized to discourage requests or to place 

obstacles in the way of such disclosure, forbidding the use of fees as ‘“toll gates” on the public 

access road to information.’” Better Gov't Ass'n v. Department of State. 

 As the Better Government court also recognized, public interest groups employ FOIA for 

activities “essential to the performance of certain of their primary institutional activities -- 

publicizing governmental choices and highlighting possible abuses that otherwise might go 

undisputed and thus unchallenged. These investigations are the necessary prerequisites to the 

fundamental publicizing and mobilizing functions of these organizations. Access to information 

through FOIA is vital to their organizational missions.”  That is true in the instant matter as well. 
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 Indeed, the undersigned groups are precisely the sort the courts have identified in 

establishing this precedent. 

 Courts have noted FOIA’s legislative history to find that a fee waiver request is likely to 

pass muster “if the information disclosed is new; support public oversight of agency operations, 

including the quality of agency activities and the effects of agency policy or regulations on 

public health or safety; or, otherwise confirms or clarifies data on past or present operations of 

the government.” McClellan Ecological Seepage Situation v. Carlucci, 835 F.2d at 1284-1286. 

 This information request meets that description, for reasons both obvious and specified. 

The information sought by EELI and FMELC in this FOIA request will be used to better the 

public’s understanding of TVA's fidelity with its obligation to evenly and accurately apply FOIA 

regardless of requester or political sensitivity of the request's subject matter.  

 The requested correspondence and attachments, which by their relevance to our March 

24, 2014 request for certain TVA records relating to the President’s Climate Action Plan (TVA 

request #4426) pertains to an issue of key policy and legal importance for reasons already 

described, would contribute significantly to public understanding of the operations or activities 

of the government (TVA’s practice of impeding certain non-profit requesters) about which there 

is no other information in the public domain in great part due to TVA’s failure to participate in 

disclosure programs participated in by other federal agencies, e.g., https://

foiaonline.regulations.gov/foia/action/public/home.  

 As such, release of these records also directly relates to high-level promises by the 

President of the United States and the Attorney General to be “the most transparent 

administration, ever”, which went beyond the serial, rhetorical flourishes but to the above-cited 
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memos to agency heads.  This transparency promise, in its serial incarnations, demanded and 

spawned widespread media coverage, and then of the reality of the administration’s transparency 

efforts, and numerous transparency-oriented groups reporting on this performance, prompting 

further media and public interest (see, e.g., an internet search of “study Obama transparency”). 

 This request, when satisfied, will further inform this ongoing public discussion. 

 Disparate treatment of requesting parties, as appears to be an ongoing practice at at least 

one other agency (EPA) and which as we have previously informed TVA we are now exploring 

as public policy groups as well as media outlets, is further in line with this ongoing public 

discussion. 

CONCLUSION !
We expect TVA to release within the statutory period of time all segregable portions of 

responsive records containing properly exempt information -- which as discussed is highly 

unlikely to apply here -- and to provide information that may be withheld under FOIA’s 

discretionary provisions and otherwise proceed with a bias toward disclosure, consistent with the 

law’s clear intent, judicial precedent affirming this bias, and President Obama’s directive to all 

federal agencies on January 26, 2009. Memo to the Heads of Exec. Offices and Agencies, 

Freedom of Information Act, 74 Fed. Reg. 4683 (Jan. 26, 2009)(“The Freedom of Information 

Act should be administered with a clear presumption: in the face of doubt, openness prevails.  

The government should not keep information confidential merely because public officials might 

be embarrassed by disclosure, or because of speculative or abstract fears”). 

!8



 We request TVA provide particularized assurance that it is reviewing some quantity of 

records with an eye toward production on some estimated schedule, so as to establish some 

reasonable belief that it is processing our request. 5 U.S.C.A. § 552(a)(6)(A)(i).  TVA must at 

least to inform us of the scope of potentially responsive records, including the scope of the 

records it plans to produce and the scope of documents that it plans to withhold under any FOIA 

exemptions; FOIA specifically requires TVA to immediately notify EELI and FMELC with a 

particularized and substantive determination, and of its determination and its reasoning, as well 

as requesters' rights to appeal; further, FOIA's unusual circumstances safety valve to extend time 

to make a determination, and its exceptional circumstances safety valve providing additional 

time for a diligent agency to complete its review of records, indicate that responsive documents 

must be collected, examined, and reviewed in order to constitute a determination. See CREW v. 

FEC, 711 F.3d 180, 186 (D.C. Cir. 2013). See also; Muttitt v. U.S. Central Command, 813 F. 

Supp. 2d 221; 2011 U.S. Dist. LEXIS 110396 at *14 (D.D.C. Sept. 28, 2011)(addressing “the 

statutory requirement that [agencies] provide estimated dates of completion”). 

 We request records be produced on a rolling basis, as they become available, preferably 

electronically ut (only as necessary) in hard copy.   We inform TVA of our intention to protect 4

our appellate rights on this matter at the earliest date should TVA not comply with FOIA per, e.g., 

CREW v. FEC. 

!
!
!
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 For any hard-copy mailing that TVA finds necessary, we request you use 1489 Kinross Lane, Keswick, 4

Virginia, 22947 Attn. Chris Horner.

https://web2.westlaw.com/find/default.wl?mt=227&db=1000546&docname=5USCAS552&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2030264414&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=5556137A&referenceposition=SP%3ba252000001804&rs=WLW13.04


 If you have any questions please do not hesitate to contact the undersigned. !
Respectfully submitted, !

!             !  
Craig E. Richardson    Christopher C. Horner, Esq. 
Executive Director, ATI   Free Market Environmental Law Clinic 
craig.r@atinstitute.org    1489 Kinross Lane 
2020 Pennsylvania Ave. NW #186  Keswick, VA 22947 
Washington, DC 20006   CHornerLaw@aol.com 
703.981.5553     202.262.4458 (M) !
       !!
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