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VI RGI NI A
IN THE Cl RCU T COURT OF PRI NCE WLLIAM COUNTY

THE AMERI CAN TRADI TI ON | NSTI TUTE,
Petitioner,
-VS- Case No. CL-11-3236
THE RECTOR AND VI SI TORS
OF THE UNI VERSI TY OF VIRG NI A,

Respondent .

Monday, April 16, 2012

Manassas, Virginia

Wher eupon, a notion hearing was held
at the Prince WIIliam County Court house,
Courtroom 1, 9311 Lee Avenue, Manassas,
Virginia, before THE HONORABLE PAUL F. SHERI DAN,
at 10:02 a.m in the above-entitled matter,

t aken stenographically by RANDY T. SANDEFER,
RPR, when were present on behalf of the

respective parties:
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APPEARANCES:

On behal f of the Petitioner:
DAVID W SCHNARE, ESQ , PH.D.
CHRI STOPHER HORNER, ESQ
The Anerican Tradition Institute
2020 Pensyl vani a Avenue, N W
Suite 186
Washi ngton, D.C. 20006
(571) 243-7975

schnareati @nai | . com

On behal f of the Respondent:
RI CHARD C. KAST, ESQ
MADELYN F. WESSEL, ESQ
P. O. Box 400225

Charlottesville, Virginia 22904-4225

(434) 924-3586
rck4p@i rgi ni a. edu

Inabnet Court Reporting
(703) 331-0212




10
11
12
13
14
15
16
17
18
19
20
21
22

APPEARANCES ( Cont ' d):

On behal f of the | NTERVENER, M CHAEL E.
MANN, PH. D.:

PETER J. FONTAI NE, ESQ

Cozen O Connor

1627 | Street, N W

Suite 1100

Washi ngton, D.C. 20006

(853) 910-5043

pf ont ai ne@ozen. com

SCOTT J. NEWION, ESQ

St ephens, Boatwight, Cooper,
Col eman & Newton, P.C.

9255 Lee Avenue

Manassas, Virginia 20110

(703) 361- 8246

newt on@mnassas! aw. com
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PROCEEDI NGS

(Wher eupon, the reporter was sworn.)

THE COURT: This case cones on for a
series of notions. The law clerk had asked ne
in advance if the Court had a preference as to
the order of notions, and | don't; | wll |eave
it to counsel.

Have counsel reached an agreenent as
to the order of the notions?

DR SCHNARE: We have, Your Honor.

THE COURT: Tell nme the order in which
you want to present them

MR KAST: Your Honor, we will be
opening with our notions or our objections to
t he di scovery requests nmade by the petitioners
in this case. And then we will nove to the
argunment that Dr. Schnare will nake on behal f of
his nmotion to disgorge. |In ny opening, | wll
gointoalittle bit nore detail about how we
propose to structure that.

THE COURT: What is your best guess as

to the length of the argunents?
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MR. KAST: Your Honor, as you know, we
asked for a total of three hours. | would not
anticipate it wuld take that |ong.

THE COURT: Well, it is difficult for
all of us. Lawyers and trial judges are not
particularly accurate in their estimtes, but we
wll got the rest of the day. Watever tine
t hat counsel needs, we wll take.

MR KAST: Thank you, Your Honor.

THE COURT: |s that agreed with howto
proceed?

DR. SCHNARE: Yes, sir, Your Honor.

THE COURT: Thank you. Are there any
prelimnary matters?

Wth that, | welcone whoever wants to
argue first.

MR KAST: Good norning, Your Honor.

My nanme is Richard Kast; | am here on
behal f of and representing the Rector and
Visitors of the University of Virginia. And |
w Il be opening argunent in opposition to the

di scovery notions that have been nmade by the
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petitioners.

Seated at counsel table to ny left is
Peter Fontai ne, who represents Dr. M chael Mann.
He will also be arguing in opposition to the
di scovery notions of petitioners; and Madel yn
Wessel , nmy co-counsel, also representing the
Rector and Visitors, also fromour general
counsel's office, who will be arguing in
opposition to the notion to disgorge that has
been filed by the petitioners.

THE COURT: Thank you.

MR. KAST: Your Honor, | want to open
by saying sonething that may be counter-
intuitive given the size of the record that has
developed in this case. But it is our sincere
belief that this is, and should be, a sinple and
strai ghtforward case.

Everything in this case emanates from
the verified petition for wit of nmandanmus and
injunctive relief that was filed by the
petitioners back in May of |ast year.

And, Your Honor, | have prepared a

Inabnet Court Reporting
(703) 331-0212




10
11
12
13
14
15
16
17
18
19
20
21
22

chronol ogy of what we think to be the
significant events that have gotten us to this
point, which | would be happy to share with the
Court. | have shared it with Dr. Schnare.

| think he may have some issue with
t he wordi ng of one aspect of this, but I wll be

happy to share this.

THE COURT: | would wel cone that;
t hank you.

|'mgoing mark this as an exhibit for
today. | don't designate it 1 or the other; |

amputting the word "Exhibit" in the [ower right
corner of the first page, and ny initials with
today's date so it is in the record.

MR KAST: Thank you, Your Honor.

Now, the original Freedom of
I nformati on Act request fromwhich all of this
controversy flows was actually filed -- as you
wll note, it is the first itemon the
chronol ogy, understandably -- back on January 6
of last year. There have been all kinds of

del ays wth this case that we would strongly
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suggest to the Court are in many instances
exclusively the responsibility of petitioners.

The first issue that we encountered in
trying to deal with this Freedom of Information
Act request was the fact that petitioners
objected to our interpretation of the section of
the Freedomof Information Act that deals with
rei nbursenent of costs for accessing and
produci ng docunents in response to a request.

The policy of our office at the
uni versity that deals wth these types of issues
-- which, | think, is pretty routine and not
unexceptional -- is that where it is an
extensive request like this, and where there is
a significant anmount of time and effort that
will be required to conply, that we do an
estimate of how much it will cost.

W tell the requester what that wll
be, and then they nake a decision as to whether
or not they want to go forward or not. If they
want to go forward, then we request paynent of

the anmount; or at |east a significant down
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payment, if you will, on that anount.

And that was the process that we went
t hrough here. So that bear in mnd the request
was nmade on January 6 of 2011. It wasn't, in
fact, until March 10 of that year that we got
the first $2,000 payment of an estimated $8, 500
amount for conplying wth this request.

And it wasn't, in fact, until June 15
of | ast year when Judge Finch definitely
di sposed of their argunment that they shoul dn't
have to pay for aspects of our production of
t hese docunents by ruling in our favor.

Furt her del ay was caused by
petitioners' counsel when because of their
conduct, quite frankly -- and it is clear in the
record -- the university was forced to seek that
the original protective order that was entered
by Judge Finch back on May 24 of |ast year be
revi sed, rescinded, and essentially supplanted
by anot her order.

This issue was, in fact, not resolved

until Novenber 1 of |ast year when Judge Finch
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granted the respondents' notion, rescinded the
original protective order, and directed counsel
for the parties to confer and agree on an
al ternative mechani smfor selecting the
exenmplars for the Court's in canera review to
det erm ne whether the docunments that had been
wi t hhel d had been withheld legitimately and
| awf ul | y.

Counsel for the parties then agreed on
a second protective order, and submtted it to
this court for entry on Decenber 19 of | ast
year. Judge Finch entered that order on January
16. But no sooner had counsel agreed on the
second protective order, and before Judge Finch
had even entered it, petitioners filed their
first discovery requests on Decenber 26, the day
after Christmas of |ast year.

| will deal with what we see to be the
substantive lack of nmerit of these discovery
requests in a nmonent; but | wll note that this
attenpt to introduce discovery into this finite

remedi al schene devised by the General Assenbly

10
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under the Freedom of Information Act, of course,
necessarily created another delay, as w tnessed
by the fact that we are here today argui ng about
their discovery requests.

After filing their first discovery
request, the petitioners' counsel told the
respondents' counsel that they had concl uded
that they were premature, and they sought to
w t hdraw t hem wi t hout prejudice. W opposed
t hat because we felt sincerely that discovery
was i nappropriate and unnecessary in this case;
and if they wanted to wi thdraw t hem wi t hout
prejudice to refile, we object.

Shortly after that conversation, on
February 3 of this year, petitioners filed their
second di scovery requests and their notion to
disgorge. Now, | wll refer, sort of, in
passing to the notion to disgorge, although the
substance of that argunment wll| be handl ed
subsequently when Dr. Schnare makes his argunent
on behal f of, and Ms. Wessel nmkes her argunent

I n opposition to, that notion to disgorge.
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But | would note that it essentially,
in ny mnd, is sinply another attenpt to secure
t he docunents that are at issue in this case by
an end-run around the procedure that was
devel oped with sone effort to create a nechani sm
for this court's review to nake a deci sion.

The notion to disgorge is essentially
a production request for the sanme docunents.

So, Your Honor, this brings us, | think,
essentially up to date and brings us before this
court today on the discovery notions.

As | noted, this action enmanates from
one very specific and very clear statute,
Section 2.2-3713 of the Freedom of Information
Act. That section states in pertinent part, and
| quote, "any person denied the rights and
privileges conferred by this chapter may proceed
to enforce such rights and privileges by filing
a petition for mandanmus or injunction supported
by an affidavit shown in good cause."

Now, this section has been interpreted

by the Virginia Supreme Court, including in part

12
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Wight v. The Commonweal th Transportation
Commi ssi oner, 270 Va. 58 (2005), in which the

| ssue was if mandanmus -- as we know, nmandanus is
alimted and extraordi nary renedy and
ordinarily does not Iie where there is an
adequate renedy at |aw. That specific argunent
was nmade in that case and had been accepted by
the |l ower court.

The Virginia Suprene Court said, no,
because the renedy created by 2.2-3713 is a very
specific limted renedial schenme. Even though
It is characterized as a mandanus petition, it
Is a very specific type of mandanus petition.

The Court stated, and | quote, that it
w shed to "significantly distinguish this
particular renmedy fromthe conmmon law right to
mandanus” to "manifestly facilitate access to
appropriate governnental records.”

The Court continued: "Contrary to
VDOT' s contention --" VDOT was the public entity
t hat had been requested to furnish the various

docunents in that case -- "we are of the opinion
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that the lack of any reference to this statute
to the cormon | aw requirenents that the petition
proved a | ack of adequate renmedy of law, if this
Is the intent of the General Assenbly to
elimnate that common | aw prerequisite to the

| ssuance of a wit of mandanus.”

| would submt to the Court, Your
Honor, that a simlar |lack of any nmention of a
right to discovery under 2.2-3713 is
significant, particularly given the fact that
the statute contenpl ates an accel erated hearing
and deci si on on whether or not requested
docunents wi Il be furnished, or whether or not
t here has been a violation of the Freedom of
| nformation Act. And, of course, it also deals
w th open neetings as well as docunents.

As we noted in our nenmorandumfiled in
support of our first notion to quash on January
17 of this year, petitioners at |east started
out seeking the limted relief available to them
pursuant to 2.2-3713. Specifically, in

paragraph 71 of their mandanus petition, they
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state that they only seek "the Court's

assi stance in creating a process by which to
address whet her the exclusions are proper while
m nim zing the burden on the Court and the
respondent . "

They then state that once that process
has been created -- which it now has, of course,
t he exenpl ars have been agreed upon and
submtted to the Court -- once that process had
been created, and | quote further, "petitioners
Wil return to this court and petition for
mandanus to rel ease those docunents petitioners
bel i eve respondents have inproperly excl uded
fromrelief.'

What they essentially say is what has
now been acconplished through an agreenent of
counsel -- through a long and | aborious process,
granted, but has been acconplished -- was what
they were seeking; and all of the relief that
t hey have sought pursuant to the original
petition for nmandanus that they filed, they have

received. So how discovery could be appropriate
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under those circunstances is difficult to
conpr ehend.

On April 4, respondents and
petitioners jointly filed in this court the
exenplars, as | noted; and so this information
I s now agreed upon and in the record of this
court.

THE COURT: Do you nean to say that
t he process of exchangi ng exenpl ars has been
conpl et ed?

MR. KAST: Yes, sir, Your Honor. The
exenpl ars have been agreed upon; they have been
submtted to the Court for review.

And what | amsaying is, according to
the literal |anguage of their petition for
mandanus, they say that is what they were
seeking, and that's all that they were seeking;
and that they woul d then subsequently cone back
W th another petition seeking the relief, the
rel ease of the docunents that they claimthey
are entitled to see.

So for this reason alone, It seens
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t hat di scovery is inappropriate and unnecessary.
But there are nmany ot her reasons which we have
noted i n our menorandum

| refer to the fact that Section
2.2-3713 provides for a narrow and specific
remedy in which discovery is neither expressly
authorized, nor is it consistent with the relief
avai l able or the expedited timefrane in which it
I's contenplated by the General Assenbly that it
w || be achi eved.

The other thing that is, | think,
highly significant is apparently this idea that
di scovery i s sonehow appropriate or necessary in
seeki ng docunents that have not been rel eased by
a public entity under the Freedom of Information
Act is pretty unprecedented and novel .

There just is no case lawin Virginia
that comments very directly on that. There
seens, however, to be an assunption that
pervades a lot of the case law, that it is
sinply known that discovery is generally not

necessary or appropriate.
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Two cases that the petitioners have
cited for the proposition of discovery is
certainly possible under the Freedom of
I nformation Act are Little v. The Virginia
Retirenment System 28 Va. 411, a 1992 case, and
ACLU of Virginia v. Andrews, 24 Va. Cir. 443 --
and | think they are both circuit cases, |'m
sorry -- a 1991 case.

And both of those cases, however, are
I n apposite to this because, first of all, they
didn't deal with docunents at all. They dealt
wth the public meeting requirenents and whet her
a particular neeting had to be open or could
legitimately be closed. There are factual
| ssues in those types of inquiries as to the
size of the neeting, et cetera, that sinply do
not exist here.

The other thing that is interesting
about these cases is that in each instance, it
appears -- in one case explicitly and in the
other by inference -- that essentially counsel

for the parties agreed that discovery was

18
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appropriate and necessary in those particul ar
cases, went to the Court with that suggesti on,
and the Court understandably did not have any
problemw th that --

THE COURT: Would you agree that the
total inpact of either availability or non-
availability of discovery seens to be, nunber
one, it is not inpossible or prohibitive as an
absol ute bar; nunber 2, that factual evolution
or devel opnent may be appropriate in discovery?

MR. KAST: Your Honor, we don't
believe there are any factual issues here.

THE COURT: No; | amtalking
t heoretically.

MR KAST: Oh, you are talking
t heoretically.

THE COURT: If there are fact
devel opnents necessary to decide the matters of
|l aw or m x the questions in facts of law, isn't
di scovery al |l owabl e?

MR KAST: | think ordinarily as a

general proposition, that is certainly -- if not
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the prevailing, one of the prevailing theories
upon whi ch di scovery woul d be al |l owed.

THE COURT: | amnot asking you to
concede that such facts exist here, but just --

MR KAST: As a general proposition, |
woul d agree --

THE COURT: Apparently, court ordered
di scovery seens to ne, in specific appropriate
cases, to exist.

MR. KAST: Your Honor, we have not
taken the position that the Freedom of
| nformati on Act absolutely woul d bar discovery
under every circunstance. These two cases that
| have cited which deal with the open neeting
requi rements were cases where it did appear,
that there were factual issues that needed to be
resol ved, discovery was appropriate, and
ever ybody agr eed.

THE COURT: | interrupted really
because | heard the part of what you were saying
to be that the parties in the cases that you

read agreed to the discovery, and | amsitting
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here -- as a judge who is obviously not going to
get an agreenent -- thinking about the power of
the Court. But go ahead wi th your argunent.

MR, KAST: And, Your Honor, as an
aside, | think it is a factor in this case that
the parties did agree that one case is clear,
and the other seens to have been the case. But
If there are legitinmate factual issues, as it
appears there were in that case, then | think
the Court could have proceeded to order
di scovery.

But there are no such issues in this

case. | will deal wwth that in a noment, but |
would like to just deal with sone of the cases
in which it appears that the courts, even though
the issue is not directly before them are
noting sort of in passing, well, of course,
di scovery is just ordinarily not anything that
anybody woul d think necessary in an action
brought pursuant to 2.2-3713.

And we cited these in our nmenorandum

I n support of our first notion to quash at pages

21
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7 through 9. | wll just briefly note in Burton
v. Mann, a case out of the Loudoun Circuit Court
In 2008, the Court noted proceedi ng under the
Freedom of Information Act is "not an adversary
proceedi ng. "

In Parvin v. The Virginia Departnent
of Transportation out of the Crcuit Court for
the Gty of Richnond in 1989, Judge Marco
(Phonetic) noted the Freedom of Information Act
IS a statute designed to assure that governnent
and the sunshine is a reality. However, it is
not to be enployed as a private discovery
devi ce.

| n Wheel er v. Gabbay, a case out of
Fairfax Grcuit Court, the Court noted in 1994
the Virginia Freedomof Information Act is
mutual | y exclusive fromthe rules of the Suprene
Court of Virginia regarding discovery.

It is also interesting, and we have
cited to these cases, that in cases in which
di scovery is appropriate and discovery is, in

fact, underway -- because there are legitimte

22
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factual disputes -- where there is an issue
about particular docunents and their
confidentiality, the courts have been influenced
by particul ar Freedom of Information Act
exenptions, so that it may influence the Court
inruling on a privilege issue in a legitinate
di scovery dispute; that there are exenptions
avai |l abl e under the Freedom of Information Act
for the types of information that is being
sought in discovery.

The other reason that we fee
di scovery would be entirely inappropriate, and
destructive to the whole process that has been
designed in this case to determ ne whether or
not particular docunents are legitimtely exenpt
or otherwise not |awfully subject to disclosure,
I's that the discovery that the petitioners have
sought would essentially result in the
production of the very docunents that are at
I ssue in the case. So that on one track you
have docunents that have been w thhel d,

exenpl ars that have been determ ned by counsel
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to be representative of the categories of
docunents that have been w thheld, that have
been submtted to the Court for in canmera review
to make a substantive decision on the nerits.

And on the other track you have this
run-away train going down the road trying to get
t he same docunents through discovery; which
makes absol utely no sense, none what soever.

If this were the case, all a person
woul d have to do to gain access to docunents
t hat he or she seeks pursuant to the Freedom of
I nformati on Act would be to file a petition for
wit of mandanmus and then file discovery. File
a production request for the sane things.

It makes no sense.

They have al so, both petitioners have
al so sought to take depositions in which it
seens uncl ear why, but they have; including what
Dr. Schnare is estimating as nuch as a two-day
deposition of Dr. Mann.

| will leave Dr. Mann's counsel to

respond to that in nore detail, but it is
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illustrative of the type of things they are
trying to do.

It is also inportant to note, | think,
that allow ng discovery in this case woul d
frustrate the |l egislative purpose of the Ceneral
Assenbly, as clearly established in the Freedom
of Information Act itself, because the Freedom
of Information Act is a bal ancing act.

It is clearly stated public policy
t hat open governnent is the desire, that
di scl osure is supposed to be the norm But it
also is clear that the General Assenbly has
created over 100 exenptions.

So | think in deciding, in doing this
bal anci ng act between open governnent and
confidentiality, you have to be careful not to
throw the baby out with the bath water

As the Virginia Suprene Court
cautioned in the Taylor v. Wrrell Enterprises
case, 242 Va. 219 (1991), these exceptions
“reflect the CGeneral Assenbly's determ nation

that the policy of openness does not override
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the need for confidentiality in every
circunstance, and the best interests of the
Commonweal th may require that certain
governnmental records and activities not be
subj ect to conpel disclosure.”

This policy determ nation by the
General Assenbly would be worth precious little
I f the exenptions created were not subject to
judicial scrutiny and interpretation, but could
merely be subverted by production requests,
notions to disgorge, or what have you.

As | noted in passing earlier, Your
Honor, we have cited sone cases where discovery
was actually at issue, and the Court -- in
ruling on a privilege argunent -- thought that
It was significant to actually | ook at the
Freedom of Information Act.

| would just note that one of those
cases is Bunch v. Artz, which was a Circuit
Court case out of the Portsmouth Circuit Court.
And anot her was actually out of this court,

Decker v. Watson in 2001 where this court, in

Inabnet Court Reporting
(703) 331-0212




S o AW

10
11
12
13
14
15
16
17
18
19
20
21
22

considering the scope of contested di scovery,
noted that an exception in the Freedom of

I nformati on Act events "the apparent attention
of the Virginia General Assenbly sinply to
protect the types of files at issue from being
di scl osed. "

So in closing, Your Honor, | would say
that for all of these reasons -- the fact that
petitioners seemto have achieved the relief
that they specifically sought in their petition
-- and the other reasons that | have cited, that
there really are no factual issues here.

What we have is an issue of specific
exenptions and reasons for nondi scl osure which
w il be articulated, applied by the Court in
canera to the exenplars, and deci sions nade as
to whether or not those exenptions seemto be
appropriate and applicabl e.

The fact that discovery in a case |ike
this woul d subvert the |egislative process, both
W th respect to the narrow renedy and the

expedi ted process of the General Assenbly

27
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created, and with respect to the fact that it
woul d certainly create an unusual mechani smthat
woul d potentially subvert the entire | ega
process if you sinply go around it to seek the
sane docunents through production requests or
notions to disgorge or whatever.

Thank you, Your Honor.

THE COURT: Thank you, sir.

MR FONTAINE: Good norning, Your
Honor. My name is Peter Fontaine; | amhere to
appear on behalf of Dr. Mchael Mann, who is a
respondent aligned with the University of
Virginiain this matter, his forner enpl oyer.

| would Iike to add some perspective
to the tineline and the argunents by ny
co-counsel, Rick Kast here, to try to provide a
little nore human aspect of this case and to
expl ai n why the discovery propounded upon
Dr. Mann is conpletely inproper and, indeed,
vexati ous.

Briefly, Your Honor, both the timng

and the scope of the petitioners' discovery in
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this case, when you | ook back at the course of
this case, is quite clearly calculated, in our
view, to annoy and harass Dr. Mann; and really
to punish himfor exercising his right to
petition this court to intervene as respondent
in the case, to protect the docunents at issue
-- which conprise his e-mail correspondence both
to and from literally, tens, if not hundreds,
of scientists across the world over the six-year
period of his enploynent here at the university
where he was a professor who taught classes in
climate change and conducted groundbreaki ng
research on issues such as pal eocl i mat ol ogy.

THE COURT: Let ne interrupt you a
second.

MR, FONTAINE: Yes, sir.

THE COURT: Modern Anerican debate
seens to require us to accuse adversaries of
| nproper notives. W see that in the public
forumall the tine.

What if, for general purposes, all of

t hose bad notives are true? How does it effect
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the legal right to FO A protection?

Are we -- do we have a purity of heart
test before we apply FOA s legislative acts?

MR FONTAINE: No, Your Honor, the | aw
on that is quite clear. It is not really the
Court's function to try to weigh the notives.

THE COURT: Well, then, why are you
arguing that to ne?

MR FONTAINE: | amarguing that, Your
Honor, because it goes to the issue of
Dr. Mann's intervention in this case where we
articul ated, and submtted for the Court's
review, an affidavit which outlined his
interests in being able --

THE COURT: | amdistinguishing the
exi stence of an interest fromthe inpact on your
client. And | hear it in various categories,
like -- is he required under any court order in
this process to do anything by way of
production, or is it the university?

MR FONTAINE: Your Honor, | was going

to get to that.
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THE COURT: Al right. | wll stop
interrupting you and I et you go then. Go ahead.

MR FONTAINE: It is a good |line of
I nqui ry because the discovery is propounded not
just upon the university, but on Dr. Mnn
individually. He is a professor at Penn State
Uni versity. He lives in Pennsylvani a.

H s whol e reason for being in this
case was because under the ternms of the first
protective order, the e-mails fromhis entire
body of work here at the university were to be
di scl osed to these two gentl enmen, counsel for
the petitioners and, in fact, nenbers of the
board of board of directors of ATI, for purposes
of a protective order review.

And it was Dr. Mann's fervent beli ef
that the disclosure of those e-mails -- even
under the terns of a protective order -- which
woul d have al |l owed people, these two individuals
toreviewall of his e-nmails, the people with
whom he corresponded and associ ated, the ideas

t hat he expressed, all of that information was
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an i nproper invasion of his rights.

It was, in fact, a violation of the
FO A exenption that the university had posited,
which is exenption 4, which essentially says
that the scholarly witings and i nformation
devel oped by a professor is subject to an
exenption provided that it has not been
di scl osed to the public.

So the disclosure of that information
under the ternms of the first protective order
was, in his view-- and in the view of many
scientists who submtted letters pleading with
the university not to release those e-mails in
terns of the protective order -- a violation of
his rights under the statute, the FO A statute,
and his rights under the Constitution.

So he sought to intervene in the case.
Hi s sol e purpose for doing so was to be in a
position to participate in the matter such that
a revised protective order could be negoti ated
anongst counsel that would better protect his

Interests, and the interests of others who were
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i mplicated, while allowng the Court to review
t he docunents in an efficient yet protective
manner, and establish a record for reaching a
deci sion on the nerits.

Now, Judge Finch heard argunents on
this in conjunction with the university's notion
to open up the first protective order. And
petitioners vehenently opposed his intervention
in the matter claimng he was nerely a
bystander, that he had no interest in these
events; that, therefore, he had no interests
t hat coul d be sought to be protected as a
respondent in the case.

The petitioners have, since he has
entered this case, now served discovery on him
barely a nonth after Judge Finch ordered that he
coul d be a respondent. Petitioners sent an
e-mail to ne saying that they intended to take
his deposition for at |east two days of tine,
asking himto cone dowmn to Prince WIIliam County
or Fairfax County to sit for at |east two days

of a deposition, without really articulating why
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a deposition was necessary.

Foll om ng that, he received discovery
whi ch seeks highly personal information from
him information in his personal possession from
hi s personal hone conputer, seeking e-mails that
are well beyond the scope of their initial FOA
request on his hone conputer; seeking highly
confidential enploynent records including his
tenure, his hiring, his pronotion, and his
ultimate departure fromthe university to take
the job at Penn State University.

All of this information goes well
beyond the scope of their initial FO A request.
They ask himto reconstruct data from 2003, his
wor k back al nost 10 years ago. They ask himto
provide all e-mails provided to himafter the
date of their January 6, 2011, FO A request.

They seek attorney work product
concerni ng docunents on which he intends to rely
at the ultimate hearing on the nerits of this
case, which is whether or not the w thheld

docunents were properly wthheld.
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Finally, they seek, and | quote, "any
and all statenents or docunents prepared by you
or on your behalf involving any matter which
mght relate to the facts of this case.”

In short, the petitioners are seeking
fromDr. Mann personally an incredibly |arge
amount of information that is not relevant to
really the only issue in this case, which is
whet her the university has properly withheld the
12, 000 docunents under the ternms of the
appl i cabl e FO A exenpti on.

| n eval uating the outrageous nature of
this discovery, in our view, it is inportant
that the Court understand the history of the
case and what transpired at the hearing on
Novenber 1; and Judge Finch's ruling, which
essentially acknow edged that Dr. Mann had an
interest, and that there was just cause to open
up the protective order and to issue a new
protective order that would better protect his
I nterests.

Echoi ng what M. Kast has said, the
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relief that has been afforded to petitioners in
the formof the revised protective order, which
was negotiated pai nstakingly by all counsel, and
provided for what we viewed to be a reasonabl e,
judicially efficient, and protective process for
reaching a decision on the nerits, provides the
relief that petitioners sought in their nmandanus
petition and, essentially, what Judge Finch
ordered at the hearing on Novenber 1.

At that hearing, he granted for good
cause the request to overturn the first
protective order, and ordered the parties to
devel op a process and nethodol ogy to facilitate
the Court's review.

| would Iike to quote, wth Your
Honor's perm ssion, fromthe transcript from
that hearing which I think is instructive:

"For the record," Judge Finch said, "I
would like to nake a few comments. In review ng
t he nmenorandum submtted, and in hearing the
argunments today, it appears that trust has

broken down between the parties involved for
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various reasons, and the nost |ogical and
practical solution would be to have the exenpt
docunents revi ewed and sanpl ed by neutral
parties. |t appears that ATl is unconfortable
with UVA controlling the process.

"I would Iike to give the parties an
opportunity to negotiate and, hopefully, to
agree on the identity, cost, and nethodology to
review and sanple the docunents. This is a
chance for the parties to control the process
rather than by a direct order fromthe Court.

"In effect, this would be granting the
Uni versity of Virginia's notion to revise the
protective order, and the Court is inclined to
continue the stay until Decenber 19 at 9:00
o' cl ock when we agree to reconvene in this
courthouse. |If you agree, great; if not, the
Court will hear argunents regarding the contents
of the protective order. The Court does find
good cause to nodify the agreed protective
order, to revise the agreed protective order."

So Judge Finch nade it clear that he
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wanted a process for the parties to ultimtely
resolve this case involving the negotiated
protective order, which is now before the Court,
along with all of the exenplars that framed the
I ssues of the applicability of the exenptions of
the FO A statute. W would submt that these
di scovery requests eviscerate that process in
contrary to the Court's order in this case and
are, therefore, inproper.

THE COURT: Thank you.

MR FONTAINE: Thank you, Your Honor.

DR SCHNARE: Good norning, Your

Honor .

THE COURT: Good norni ng.

DR SCHNARE: Judge Sheridan, | am
Davi d Schnare; | rise on behalf of the American

Tradition Institute.

THE COURT: N ce to see you

DR SCHNARE: Good to see you again,
Your Honor. Chris Horner, ny co-counsel.

THE COURT: (Cood to see you.

DR SCHNARE: Your Honor, in |arge
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measure, we stand on our filings. W see no
reason to repeat themhere, but we would Iike to
make brief argunent. W expect to take about 10
m nutes here on this, and we would like to
reserve the bal ance of whatever time we have for
use in our argunents on waiver which will be
nore extensive.

At this point, we address only two
points, that discovery is allowed under |aw and
It istimely. W begin with the latter.

As you al ready heard, on January 6 --
one year, three nonths, and 10 days ago -- we
filed a request for docunents under the Freedom
of Information Act. For covered institutions --
and the university is certainly one of those --
the act provides for a limted period of tinme in
whi ch to respond; nere days.

That is not always possible, and it
wasn't possible in this case; but the | aw does
require for a tinely response.

Havi ng not received a single record

for four nonths and 10 days, a period during

Inabnet Court Reporting
(703) 331-0212




10
11
12
13
14
15
16
17
18
19
20
21
22

whi ch the university emts a pattern of behavior
| eaving no doubt it did not intend to provide
many of the requested records, we filed our
verified petition for mandanus and i njunctive
relief.

Your Honor, | would Iike to point you
to Respondents' Exhibit -- I'msorry,
respondents' exenplar nunber 4, which you can
find in your own records.

This is a confidential docunent. It
cannot be discussed in open court under the
protective order. But | ask that you look at it
because what you will find there anongst all of
the Internet HTM. code are words that explain an
el ement of this case. It has to do -- one of
the facts of this case has to do wth what is
M chael Mann's j ob.

You wll find nothing in that e-mail,
which is being wthheld as exenpt, that isn't
already public; including either in the
handbook, the faculty handbook or in press

materials that, in fact, discuss the sane
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| Ssues.

It is an exanple, Your Honor, of the
unw | I i ngness of the university to honor the
duties under the Freedomof Information Act. It
was clear to us early on this was going to be a
problem and it is part of the reason that we
filed the petition.

Now, we sought in that petition, Your
Honor, three forns of relief. W asked for
producti on of nonexenpt records on a date
certain, and the Court granted that.

We asked the Court to enter a
protective order, as you heard, that would all ow
selection of a relatively small nunber of
exenpl ar docunents that the parties could use to
make argunents regardi ng whether the university
| mproperly exenpted the e-mails.

And, thirdly, we asked the Court to
accept a briefing schedule by which the
uni versity would neet its duty to defend its
exenptions and allow petitioners to rebut that

defense. That, too, is in the petition.
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Counsel for the university says that
the totality of that petition was about
devel opnent of the exenplars. That is not true.

At the initial hearing on this
petition, the Court ordered production of
records wthin 90 days, the nonexenpt, and that
was done. However, the university wal ked away
fromthe protective order so that we were now
t hen stuck wi thout a neans of devel opi ng
exenpl ars.

On Decenber 19, we agreed, the parties
agreed to a new protective order. However, Your
Honor, the university refused to include within
that order -- as had been in the first order --
a full case managenent schedule. The order only
establ i shed a schedule for selection of the
exenpl ars.

In light of the exenplars' selection
schedul e, and with all parties recognizing that
the parties would thereafter file briefs
regardi ng the exenptions, we sought discovery

needed for preparation of our briefs.
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The di scovery was tinmed so that it
woul d be conplete shortly after selection of the
exenmpl ars, and thus noving the case forward in a
timely a conclusion as possible.

| would note, Your Honor, that in this
chronol ogy, the first -- I'"'msorry, the [|ast
itemon the first page, there is an inplication
here that we w thdrew our discovery requests.

We never wthdrew them W had a
t el ephone conversation about this issue. It was
a relatively long conversation. It was by no
nmeans pl easant; and al though ny daughter clains
that | amnot entirely pure of heart, we
certainly weren't in any purposes trying to do
anything other than trying to reach agreenents
on how to deal wth these matters.

As you heard, the university now
argues that the discovery we sought was
premat ure, because in Decenber we had not
specifically filed a notion challenging the
exenpti ons.

Judge Sheridan, UVA has demanded t hat
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you put the cart before the horse. W cannot
file a brief challenging the exenptions until we
have in hand evidence regarding the materi al
facts at issue that we need to present to this
Court.

However, in light of the notion to
guash, on February 3 of this year, we filed a
formal request for in canera review of the
exenpl ars. Because the university refused to
negotiate a briefing schedule, we also in that
set of notions asked the Court to enter a case
managenent schedul e that woul d govern di scovery,
briefings, and hearings that would facilitate
the Court's review.

W are now before the Court asking you
to order the respondents and the intervener to
now honor di scovery and deposition requests.

So why do discovery, Your Honor?

It is beyond question this is a matter
-- thisis acivil action. W are here as a
civil action, and a civil action is subject to

the rules of the Suprenme Court of Virginia. At
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this point it involves not only the Freedom of
I nformati on Act, but a Constitutional question.

Now, in our briefings el sewhere, |
have noted that there are actually three things
going on here; not only the notion to quash but
there is a -- let nme put it another way.

There is the petition for mandanus
wth regard to the rel ease of the FO A records.
Then the intervener -- not a respondent, Your
Honor, but an intervener -- enters in. He
specifically stated just a nonment ago that his
purpose was to protect his interests in these
docunents, whatever those m ght be; he never
said what those interests were.

But, Your Honor, this is a well-known
kind of intervention. It is known as a reverse
FO A case. He could have brought the case had
UVA been willing to disgorge all of the
docunents at the get-go, and coul d have brought
t hat case specifically to stop them from doi ng
so. And he enters this case with that exact

pur pose now, that's what he just said.
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So you have a situation in which we
have nmultiple things going on here, and they are
in the final call all going to be a function of
what the facts are before the case.

Not hi ng prohibits, as M. Kast has
adm tted, nothing prohibits discovery when there
are questions of fact at issue. So let nme get
to the two ultimate questions of fact, Your
Honor, that you are going to have to address,
the Court will have to decide; whether the
e-mails are, in fact, records, and whether they
contain proprietary information.

From comrencenent of this matter, the
uni versity has repeatedly told us that exenpting
the records -- they are attenpting to exenpt the
records on the basis that they are proprietary.

And the university counsel directed
the | aw students, who did the early part of the
exenption review, to apply the exenption
broadly. W note, Your Honor, that this is in
direct contravention of the Freedom of

| nformati on Act.
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THE COURT: Say that again.

DR. SCHNARE: Counsel for the
university told their |aw students, who were
doing the review for exenptions, to apply the
exenption broadly. This is in direct
contravention of the statute which says the
exenptions are to be exam ned narrowy.

It is another reason why we have
concern about this case.

Later the university clained, in fact,
that many of the e-mails were not records;

I nstead they were, in fact, personal
communi cations not subject to FOA at all.

Your Honor, the term"record" is
defined at law. Specifically, records including
e-mails, witten or received, they are -- let ne
restate that. Records include e-mails, witten
or received, "in the transaction of public
business." This is Virginia Code 2.2-3701.
That's the Virginia FO A

The statute continues stating "records

that are not prepared for or used in the
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transaction of public business are not public
records.”

In order to determ ne whether the
e-mails are records, the Court will need to know
what constituted the public business in which
M chael Mann was engaged. Specifically, you
only need to know what a professor does, and
what was expected of him and what were
considered his duties, and what was related to
his duties in particular as this applies to
M chael Mann in his role as a professor.

As described in our filings, many of
our production requests go to this question as
to what his job was.

In contrast to the term"records,"
Your Honor, the word "proprietary" is undefined,
and the Court will need to craft a working
definition for use in this case.

The Court will have to decide the
factual question as to whether any of the
e-mails contain proprietary information. As

described in our filings, many of our production
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requests and depositions address this question.

Surely, I mght add, in our deposition
of the university's witnesses, we will ask them
for exanple, what in respondents' exenpl ar
nunber 4 is proprietary.

Now, Your Honor, | would like to
correct a couple points nmade by M. Fontai ne.

| f you exam ne our production
requests, you will find that we did not inquire
as to personal information. W don't want his
personal information. W don't want his Soci al
Security nunber. W don't want the content of
eval uations nmade of himwhile he was faculty.

What we do want, Your Honor, are
docunents that explain what his job was,
I ncl udi ng what the tenure requirenments are at
the university and how he chose to neet them
because those are the elenents that define his
job. W have asked for no work product at all.

Qur requests are very narrow.

Now, Your Honor he just nentioned we

asked for any e-nmails Dr. Mann had because those
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e-mails mght lead to evidence we could use to
explain what is and isn't proprietary, and what
Is and isn't his job.

At the time we asked for them we did
not know for certain that he had the entire
tranche of e-mails that we had sought. The fact
that we asked for the e-mails that he had, and
that this would indeed release to us all of the
e-mails, is discernative and to be associated
wth the mstake that the university nade in
giving themto himat all.

Neverthel ess, as we will discuss in
t he second part of our discussions today, they
did release themto him and they are now
subject to use in a nunber of ways, and
publicly, and surely in addition as part of
di scovery.

Judge Sheridan, because discovery is
not prohibited under the Virginia FOA, because
di scovery is permtted in civil actions, and
because this is a civil action, because this is

a case in which the Court nust make findings of
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fact and m x questions of finding of fact in
| aw, discovery is proper under the rules of the
Suprene Court.

Because we have noved the Court to
conduct in canera review of the exenplars, now
I's the appropriate time to get discovery so we
can prepare our briefs in assistance to the
Court.

Thank you.

THE COURT: Thank you.

MR. KAST: Your Honor, | would like to
note that with respect to the reference to one
of the exenplars -- exenplar nunber 4, | believe
it was -- it is inportant to understand the
context that these exenplars were selected to be
representative of categories of docunents.

| think it is unfair for refer to them
at this point in any context; and to refer to
t hem out of context in supporting this argunent
about discovery --

THE COURT: You know | have not

reviewed the exenplars; right?
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MR. KAST: | would have assuned t hat
was the case, Your Honor.

THE COURT: They were filed | ast week,
weren't they?

MR KAST: They were filed, | think,
April 4.

THE COURT: d ose enough to | ast week.

MR KAST: So ny assunption was that
you had not.

THE COURT: | was frankly awaiting
t hese argunents before | undertook the job.

MR KAST: It is inportant to
under stand what those exenplars are supposed to
achieve; which is to give this court the ability
to review a representative, finite sanple of the
types of docunents that are at issue that we
feel are representative, that the parties agreed
were representative.

But they need to be expl ained through
the briefing sequence that will be established
subsequently so that they are not out of

context; and that they, | think, at this point
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have really no legitimte context or no
| egitimate reason to be brought into this phase
of this controversy.

Now, Dr. Schnare nmakes nuch of this
case managenent schedul e that he clains we have
been adamant|ly opposed to. W have never been
adamant |y opposed to a case nmanagenent schedul e.

W have been hi ghly conscious, as
practicing trial |lawers tend to be, that the
I ntroduction of discovery into any case i S going
to make the schedule different. So we thought
It was sinply premature until there was a
deci sion on the discovery issues to try to agree
on a schedul e.

And that was our objection, not that
we were adamantly opposed to the concept; which
woul d have been irresponsible and is sinply
unt r ue.

There was no inplication in our
chronol ogy that anybody had w t hdrawn di scovery
requests. One would have to wonder what we are

doing here today if they had withdrawn their
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di scovery requests. But Dr. Schnare did in a
conversation --

THE COURT: Let ne get this straight.

Do you oppose their notion to w thdraw
sone of their discovery requests?

MR KAST: Your Honor, we opposed
their stated intent to withdraw their discovery
requests wi thout prejudice because we wanted the
I ssue on its nerits to be addressed, and not to
have the di scovery requests reintroduced at sone
poi nt subsequently. So that was the subject of
t hat di scussi on.

Dr. Schnare has basically said there
are two reasons that he thinks discovery is
requi red here, two reasons that he believes
there are, in fact, material factual issues that
di scovery woul d be inportant to devel op; one of
which is whether the e-mails are records.

Vel |, Your Honor, the Freedom of
I nformati on Act has a very clear and
conprehensi ve definition of what constitutes a

public record, which this court can read and
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I nterpret and apply.

There is no factual issue there.

THE COURT: Let ne interrupt you.

MR KAST: Yes, sir.

THE COURT: Doesn't he tie that to the
concept of doing public business?

MR KAST: Well, the other thing that
he tal ks about is what is Mchael Mann's job.

THE COURT: That's the way | amtrying
to shortcut the issue. It seens to nme not just
saying e-nmails either are or are not defined; he
I's saying certain e-mails fromthe sane person
usi ng the sanme system may be public business,
and others may not.

MR. KAST: And that, | think, Your
Honor, is a correct statenent.

| think, again, that is sonething that
this court can determne. It is not a factual
| ssue that requires discovery. But you can | ook
at an e-mail; and if the e-mail is an e-mail to
a scientist at the University of East Anglia

tal ki ng about tree rings, for instance, and how
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t hey may have or not recorded climate change in
the past, then that is one type of e-nmail that
we would claimfalls within this research
proprietary exenption.

If it is an e-mail about when we are
at a conference in Al buquerque, let's get
together for lunch, | think it is not too
difficult, without a | ot of deposition and
production requests and notions to disgorge, to
figure out that that's a personal conmunication
t hat may have been made using a university
conputer, which is entirely consistent with
uni versity policy.

Dr. Schnare has pretty nmuch fromthe
get-go thought that there was sonme sort of
ast oni shing adm ssion that had been nmade by the
fact that we allegedly told | aw students to
interpret the exenptions broadly, and that was
sonehow i nconsi stent wth public policy
articulated in the Freedomof Information Act.

Public policy in the Freedom of

Information Act is that the law itself should be
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interpreted broadly in favor of disclosure.

That is not inconsistent wth the fact that the
exenptions say what they say. |If that exenption
Is very broad inits coverage, then that's the
way it should be interpreted.

There i s nothing outrageous or unusual
about that, and it is not inconsistent with
anything. It is entirely consistent with what |
tal ked about earlier, the balancing act the
General Assenbly was involved wth with open
governnment; but at the sane tine certain
I nterests have to be able to be maintained
confidentially.

Finally, Your Honor, | would like to
just nmention there has been a | ot of discussion
about this proprietary faculty exenption. That
I's by no neans the only types of records that
are at issue. There may well be records that
make reference to graduate students because
t hese faculty nmenbers, of course, work very
extensively with graduate students.

Those woul d be not only consi dered
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schol astic records under the Freedom of

I nformati on Act, but they also would be covered
by the Fam |y Educational Rights and Privacy Act
that is a Federal |aw that guarantees the
confidentiality of those types of docunents.

And the Freedom of Information Act is
explicitly subject to other requirenents of |aw.
There nmay be enpl oynent records that are
confidential as personnel records under the act.
There nmay be other types of proprietary records.
There are several proprietary exenptions; purely
personal records we have tal ked about.

And, finally, Your Honor, | would just
like to note | don't think it can be enphasi zed
too strongly that to allow the discovery that
the petitioners want in this case essentially
moots the case. It shoots the case and | eaves
It beside the road.

THE COURT: That's your parallel
railroad track.

MR KAST: That's the parallel

rail road track.
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THE COURT: | heard that earlier.

MR KAST: | won't proceed to further
anal ogi es, colorful or otherwise. But | think
It is absolutely clear that it subverts the
process that was designed for this court to
deci de.

THE COURT: Let nme ask you a question.
| invite all counsel, if they care to, to
respond. To what extent has the discovery
opportunity changed by the presence of the
I nt ervener?

MR KAST: | don't think in any --
will, of course, let M. Fontaine respond to
that as counsel for Dr. Mann, but | don't think
I n any substantial way.

| think there are still no legitimte
factual issues that discovery needs to be --

THE COURT: Go to the basis of what
the statute i s about.

Does FO A anticipate the presence of
an intervener on the face of the statute?

MR KAST: Not to ny know edge, Your
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Honor; | don't think so.

THE COURT: Does the discoverability
of materials held by the intervener have a
different legal screening, if you will, from
that held by the university?

MR KAST: Well, first of all, there
I's nothing held by the intervener.

As | amsure the Court has noted, what
happened here was there were two phases of
di scl osure of what the university had determ ned
to be nonexenpt docunents. At Dr. Mann's
request, those were furnished directly to him
as they coul d have been furnished and woul d have
been furnished to anybody asking them because
t hey were public docunents that were nonexenpt
pursuant to our analysis.

THE COURT: Is it conceded that his
request, and his opportunity to review through
counsel or individually, occurred after he |eft
enpl oyment with the University of Virginia?

MR KAST: His review of --

THE COURT: No. His getting docunents
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fromthe university for purposes of this case;
did that occur after he left enploynent with the
Uni versity of Virginia?

MR KAST: Yes, Your Honor. The
nonexenpt public records that were disclosed to
the petitioners, and that woul d have been
di scl osed to anybody, were furnished to him
after he left the university. The exenpt
docunents were to his counsel.

THE COURT: Before or after he was
allowed to be an intervener in the case?

MR KAST: It was before the hearing,
shortly before the hearing that Judge Finch held
in which he allowed Dr. Mann to intervene.

THE COURT: So between the termnation
of his enploynent at UVA and the creation of his
status as an intervener, he and/or his counsel
were given contested docunents by the
uni versity?

MR KAST: Only his counsel.

THE COURT: WAs there a protective

order in place at that tine that governed
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counsel 's denand?

MR. KAST: No, Your Honor. But his

counsel --

THE COURT: Let nme nmake it sinpler.

| s that dissem nation or publication?

MR. KAST: | don't think so, Your
Honor .

THE COURT: Al right. That's the
answer | expected. | didn't concede that --

MR KAST: It was sharing of
I nformation necessary for M. Fontaine to
prepare for his argunent upon behalf of his
client to intervene.

And it was not furnished to any nenber
of the public; it was furnished to counsel.

THE COURT: You are all experts in
FOA | can tell you | amnot as expert as
anybody in this room because you have all I|ived
wth the case and are scholars in the field.

To what extent does the Virginia FOA
statute allow that to happen without it being

di ssem nation or publication?
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MR KAST: | think there is a
distinction to be made, Your Honor, between
di ssem nati ng docunents to the public or to some
ot her entity.

For instance, the American Tradition
Institute is seeking these docunents --

THE COURT: | amgoing to cone to you.

MR. FONTAINE: Thank you.

MR. KAST: -- and we decide, well, no,
we are not going to give themto the Anerican
Tradition Institute, but we will give themto
Greenpeace. That is clearly illicit, and you
clearly can't do that.

THE COURT: That's one of their
argunent s.

MR. KAST: That is clearly going to be
the type of disclosure that waives any right
W th respect to our continuing not to produce
them for ATl or anyone el se that wants them

That's not what happened here.

THE COURT: To put it in starkest

reinterpretation by the judge over what they
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wote, they are alleging a discerning of whose
favorable or disfavoring in ternms of use of any
such research material, and then making a
decision to disclosure. That is an unfair,
oversinplified argunent, but you hear it.

MR. KAST: Yes. It is unfair,
oversinplified, and it is false.

What happened here, Your Honor, is the
uni versity fully supported Dr. Mann's notion to
Intervene. We, in fact, made that clear in the
briefing and argunent that we fully supported
his notion to intervene.

And we shared with his counsel the
docunents that were at issue to educate his
counsel to be able to support his notion and
argunent on behalf of his client.

Dr. Mann was only furnished with the
docunents that we had determ ned were in the
public record. Under those circunstances --

THE COURT: You are telling ne the
only docunents given to Mann and/ or his counsel

were those that have been produced to the other
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si de?

MR KAST: The only docunents given
directly to Dr. Mann were the docunents that had
been determned to be in the public record which
were -- you can look at the chronol ogy. They
went out in two phases, one in May 17 and one in
August; | believe August 24.

At Dr. Mann's request -- which was
sonet hi ng we woul d honor from anyone because
t hey were public records at that point; we had
determ ned they were not exenpt -- we furnished
those to him But we did not furnish to himthe
records that we claimare exenpt or otherw se
shoul d not or cannot be discl osed.

THE COURT: xay.

MR FONTAINE: Your Honor, | would
| i ke to address your question about whet her
Dr. Mann's appearance as respondent in this case
changes the scope of petitioners' rights to
di scovery, and the answer is clearly no.

H s participation in this case does

not change one iota the process for nmaking a
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deci si on on the exenpt docunents. The process
t hat was outlined by Judge Finch and agreed to
in the formof the second order woul d have
occurred regardl ess of whether or not we becane
a party to this case, because the university
noved to open up that protective order based
upon information that suggested that they could
not rely upon the first protective order to
protect the docunents.

THE COURT: On whose behal f? To
protect the docunents on whose behal f?

MR. FONTAINE: On behal f of the
uni versity, and their obligation to safeguard
the rights of those persons who do have rights
under the FO A statute; which is nmy second
poi nt .

THE COURT: Exactly; let ne
concentrate on that for a second.

To what extent does FO A expressly
aut hori ze the university to protect the rights
of an individual ?

MR. FONTAINE: The FO A statute is
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clear that there are nore than 100 exenpti ons
t hat have been engrafted on the statute.

THE COURT: If | chose not to agree
and | wanted to ask the experts to answer this
ki nd of question for ne.

MR. FONTAINE: Yes, sir; and the case
law is clear. The case law that M. Kast cited,
the Wirrel|l Enterprises v. Taylor case, which
I nvol ved a Suprene Court decision, it involved a
newspaper's request to get to the tel ephone | ogs
of Governor Wlder. They were the tel ephone
| ogs that were kept of calls nade by his office
and calls received by his office.

I n that case, the nmandanus petitioners
contended the information was not discl osing
confidential information, it wasn't the identity
of any people, and, therefore, it was perfectly
appropri ate.

The Suprene Court did a bal anci ng of
the interests, the constitutional interests of
separation of powers in that case between the

executive right to have a zone of privacy around
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t he conduct of the governor's job.

The Court held that the disclosure,
even of the tel ephone nunber |ogs thensel ves,
woul d create a chilling effect on the ability of
t he governor to speak with people in the outside
world, and the ability of people on the outside
world to call the governor; because they would
di scl ose tel ephone nunbers, and you coul d use
that as a basis to ferret out |ots of
I nformation; and, therefore, that would chill
the free exchange of information.

Now, the Court did a bal ancing test,
and the Court basically held that that is
violation of the separation of powers until
| egi slative intrusion on the powers of the
executive branch to conduct their operations --

THE COURT: That analysis then is
bei ng driven not by the expressed words of FO A
but by ot her |egal issues.

MR. FONTAINE: Yes. And, Your Honor,
the Court was quite clear in stating that the

Interpretation of the exenptions under FOA is,
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I ndeed, inforned by the various state and
Federal constitutional protections that apply to
certain information that nay be in possession of
t he governnent, but neverthel ess should not be
di scl osed because it inplicates those very

I nterests.

And that's exactly the case we have
here. W have records that were the witings of
a professor, freely exchanged with other
scientists across the world, that are subject to
an exenption. And there is a bal ancing test
that this court --

THE COURT: An exenption listed in
FO A

MR. FONTAINE: Correct. | don't have
it in front of me, but it basically says
witings and information of a scholarly nature,
that of a proprietary nature that are devel oped
by or for the professor are considered exenpt,
and the university has wde discretion to decide
what that is. Unless it has been copyrighted,

formal Iy copyrighted, or otherw se di ssem nated,
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It is subject to being withheld; which is the
case that we have here.

So | would say, Your Honor, that the
FO A statute contenplates that there are
I ndi vidual s that have rights that are inplicated
by FO A requests. There are 29 separate
proprietary information exenptions in FO A

There are 100 separate exenptions that
have been engrafted on this statute by the
| egi sl ature for the purpose of protecting those
rights; rights of privacy and various ot her
rights. So the FO A statute -- | know M. Kast
said the FO A statute does not expressly give
sonebody the right to intervene, but | would
respectfully disagree with that.

| woul d say that the provision that
all ows for any aggrieved person -- not a
requester, which is a defined termas that
person who submts the request -- but any person
aggrieved under the statute has a right to file
a mandanmus or an injunction supported by an

affidavit wth good cause to assert their right.
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And | would submt that the statute
contenplated the very activity that Dr. Mann
engaged in here to request that his e-mails,
e-mails that he wote, that he received over the
six years of his enploynent, not be produced.

So you asked before, Your Honor, about
the notivation of the requester is at issue in
FOA and facially it is not. But when sonebody
asserts the right to participate in a case and
clainms that they have an interest that is
germane to the proceeding, the extent to which
they are be harnmed by that disclosure | think is
relevant. And we argue it is relevant in terns
of formng their interest under the exenption in
qguesti on.

THE COURT: You are tal king about the
good faith interpretation by that person that
they are threatened for other reasons, and they
want to step up into the litigation?

MR. FONTAINE: Yes; and be able to
assert their rights under the expressed

exenption that is granted by the |egislature.
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And | would submt that if every tine
soneone who feels they are aggrieved by the
unwar r ant ed di scl osure of documents under FO A
I s sonehow opened up to personal discovery, that
that will have a tremendous chilling effect that
I's inconsistent wwth the statutory schene.

THE COURT: You are anticipating
exactly why | am asking the question -- if you
are a volunteer, why haven't you volunteered to
be discovered -- and you have answered the
question for nme. Thank you.

DR SCHNARE: Your Honor, you have
anticipated a large portion of the presentation
| was going to nake with regard to waiver.

THE COURT: It is because | have read
multiple times your briefs on the subject, and
It is intriguing.

DR SCHNARE: Thank you, Your Honor.

Wth regard to whether or not M chael
Mann is a party to this case, he is stil
subject to discovery. It is sinply going to be

nore difficult since he is not a citizen of
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Virginia. W would have to go through the
procedures to get a deposition and other

i nformation froman out-of-state individual; but
there is no reason to believe that he woul d not
have been subject to discovery in any case.

And it is inportant to understand that
di scovery in these cases is fairly narrow. The
purpose of it we have al ready explained to you.

The notion that we are going to open
the door to the attack of anyone whose records
may be in the public file cabinets is true only
to the degree that those records are associ ated
wi th sone exenptions.

So this kind of discovery -- which is,
by the way, Your Honor, extrenely common in
Federal practice under the Federal |aw, and as
cited in our briefs it is not uncomon in
Virginia wwth regard to determning the facts of
the matter -- doesn't nean that we have opened
t he door to harassnent. Nor, Your Honor, is
there sonme intent for us to harass. W sinply

want to let the citizens own, and that is the
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docunents, the records at the University of
Virginia.

Now, we know, and we think we should
mention, that the protective order -- we want to
re-enphasi ze this. The protective order that
was in place at the time the university gave the
records to M. Fontaine did not control
M. Fontaine at all. He could have published
themthe next day. He could have done anyt hi ng
wth them

Not ably, during the discussion as to
the protective order, M. Fontaine fanously said
that the only person on the planet capable of
understanding and reviewing the e-mails, to
sel ect a bunch of exenplars, the only person on
t he pl anet was M chael Mann.

Actual Iy, Your Honor, it is inportant
for you to note, as well, nothing in FO A that
protects people, per se, and the information of
t hose people, is at issue in this case. FOA
all ows an exenption to be waived for any record

unl ess sone other statute prohibits the rel ease.
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Not hi ng, no other statute prohibits
the rel ease of these records, these
communi cations of a faculty nenber nore than a
decade ago. Nothing at law in Virginia does.

W have not sought personal
information. W have not sought student data.
W have repeatedly told opposing counsel we
don't want that. W have not even offered an
exenpl ar of that kind because we don't think it
s at issue.

But we do know that we asked for
e-mail s of 39 academ cs involved here, any one
of whom under their argunents could conme in and
file their reverse FOA claim any one of them
who, apparently, they think should be allowed to
have t hese docunents even when they didn't need
t hem

Wth regard to the governor and the
case involving Governor Wlder, it should be
noted that the legislature took note of this.
There is a specific exenption that provides

protection of the governor's records, including
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hi s phone books and the |ieutenant governor's
records, and several other individuals in the
| egi slature. But it does not protect be
academ c materi al s.

More inportantly, a careful review of
t he exenption for scholarly papers states
specifically that those are exenpted only if
they are proprietary; not only contenplating
that many of themare not proprietary, but
contenplating that nmany of them would be
rel eased.

Now, Your Honor, | have to ask for
your direction because | could either at this
poi nt begin on ny 30-m nute di scussion on
wai ver, or we could take a break if soneone
wanted it, or | don't know what you want.

THE COURT: Well, counsel is working
harder than the Judge, so | amgoing to yield to
t hose who are doing the hard work and give you a
br eak.

DR. SCHNARE: | wouldn't mind 10

m nut es, Your Honor.
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THE COURT: That's fine. Anytine
anyone wants a break, |let me know. Producing
argunment is harder than listening to it, so
everybody take a break.

DR SCHNARE: Thank you, Judge
Sheri dan.

THE COURT: | will see you a quarter
after on that clock. Excuse nme; am| reading
t he second hand wong back there?

DR SCHNARE: You want us here at
11: 457

MR FONTAI NE: 11: 22.

THE COURT: | thought the second hand
was between 4 and 5. You are telling ne it is a
mnute and a half; all right.

Tell me how long you want it to be.

Twenty mnutes, 15 m nutes?

Wiat do you want ?

DR SCHNARE: Quarter to 12:00 okay,
Your Honor ?

THE COURT: That works. Everybody

t ake a break.
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(Recess.)

THE COURT: Counsel ready to proceed?
DR SCHNARE: Yes, Your Honor.

THE COURT: Go ahead.

DR. SCHNARE: Your Honor, now we wil |

speak to the matter of whether or not there was

wai ver, an issue we have already begun to enter.

Before | begin, | want to correct one
fact, one suggesti on made by opposing counsel,
that M. Horner and | are on the Anerican
Tradition Institute's board of directors. W

are not. | amthe director of the Anerican

Tradition Institute's environnental | oss center.

M. Horner is the director of litigation at the
center. So we have no responsibilities of a
director.

THE COURT: Renenber ny remark about
purity of heart?

DR SCHNARE: Yes, sir.

THE COURT: Phil osophi cal or other
views on this don't help ne decide what FO A

means under Virginia | aw.

78

Inabnet Court Reporting
(703) 331-0212




S o AW

10
11
12
13
14
15
16
17
18
19
20
21
22

So | hear it, | understand everybody's
valid concerns and the differing views, but
t hank you for clarifying that.

DR SCHNARE: Yes, Your Honor. Let ne
get directly to FO A

W argue on their waiver that the
uni versity has waived both its exenptions, both
under FO A and under the Constitution,

| would Iike to begin by setting these
| ssues into a context, Your Honor, so | am going
totell you a story. It is a true story.
think it is instructive, and we hope you wl|
find sonething useful init.

It is a case where an author published
a professor's e-nmails obtai ned under the Freedom
of Information Act of Virginia. This is,
apparently, the horror that both the respondents
and the intervener want to prevent.

Prof essor Edward Wegman of George
Mason University was asked by the U S. House of
Representatives to file a report on the

statistical validity of a 1998 paper published
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by certain authors, including |ead author,
M chael Mann.

Wil e he was preparing the report, a
person qualified to seek the records under the
Freedom of Information Act of Virginia sought
Prof essor Wegman's e-mails. The professor
responded correctly, we believe, that "it is not
clear to nme that before journal peer review
process is conplete that we have an academ c
obligation to disclose the details of our
nmet hods before publication.™

Once the Wegman report was publi shed,
GW recei ved a new FO A requesting Professor
VWegman's e-mails. GV responded by providing
approxi mately 3,000 pages of responsive records
to "USA Today" wthin 14 days; in electronic
format without charge, litigation, or other
del aying tactics as i s appropriate under the
statute.

In making their tinely response, not
only did GW not credit concerns about copyri ght

Interests in the e-nmails or any threat to
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academ c freedom neither did anyone el se.

W know this because we sent a Freedom
of Information Act request to GWJ asking for any
records reflecting discussion of such concerns,
and they responded that they had received none
and they had none of their own.

M chael Mann did not rise in support
of Wegman's copyright interests or his need for
academ c freedom Neither did the Union of
Concerned Scientists who was underwiting part
of M. Mann's participation in this mtter
today. Nor did the university, nor even a
single nmenber of their faculty. Nor did the
Anerican Association of University Professors,
who had already filed a letter to this court on
this case, or any other group.

Then a publishing house, Col unbia
Uni versity Press, published a book that
I ncluded, cited to, and quoted the Wegnman
e-mails, e-mails obtained under the Virginia
FO A.  They showed no concern about a copyright

Interest in those e-nails, either.
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And the author of the book showed no
concern either about the copyright interest
Wegman had or any threat to academi c freedom
t hat Wegman m ght suffer. He showed utterly no
concern about publication of these e-mails and
whet her they would chill academc work in the
correspondence of academ ci ans during the
research process.

And who, Your Honor, is this author?
M chael Mann. This (indicating) is his recent
book. These (indicating) are the tags show ng
where he referenced the Wegnan e-mails, and
where he cited them and where he quoted them
all of themreceived under the Virginia Freedom
of Information Act, all of themreceived after
Wegman published his work and it was open and
passed peer review and open to public review

Now, we tell you that story because it
Is inmportant to understand the nature of this
case and the nature of M. Mann whose e-mails we
sought .

As you have al ready recogni zed, the
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timng on which he received these was after he
was faculty, but before he was entered in this
case. At the tinme that he received the w thheld
e-mails, Septenber 25 of 2011, M chael Mann was
a professor at Penn State University; he was a
citizen of Pennsylvania, not Virginia;, he was
not a party to this case.

He had already filed his notion to
I ntervene and did not need the e-mails for that
purpose. He didn't use themfor that purpose.
He didn't cite that he had obtained themin
pursuing that intervention. He had no reason
for themat all that bears on this court.

| ndeed, according to the university,
it had already, in response to an earlier
request nmade by one of the co-requesters on our
request, determned that the records should be
destroyed and that it had, in fact, destroyed
t hem

|n fact, Your Honor, although you have
heard soneone say the e-mails reflect his six

years at the university, they do not. They
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reflect a period from1998 until --
approximately the end of 1998 until 2002, very
early in the year.

Those e-mails, for whatever reason,
ended up on a server that no one even knew
about, was eventually found; and all of the
e-mails after that point and before he |eft
were, in fact, destroyed.

M. Mann has given no reason for
needing them The only party that suggested he
needs themis UVA arguing that they provided
t hese docunents to Dr. Mann's | egal counsel.

This is a quote: "The university
provi ded these docunents to Dr. Mann's | egal
counsel so he coul d assess and defend Mann's
interests in the withheld docunments.”

But M chael Mann has never filed a
paper indicating he personally used the e-nails
in this way, nor that he needed them nor does
M chael Mann own the e-mails.

In fact, Your Honor, this is a very

Interesting point that needs to be clear and in
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the forefront, we think. Like all other faculty
at the university, Mann was required upon entry

to the university to acknow edge that he didn't

own the e-mails, that he had no right to privacy
what soever .

As a matter of law, the Commonweal th
owns the records; not even UVA owns the records.
UVA's role is as the custodi an of records.

M chael Mann is not the records'
custodi an. M chael Mann is not and cannot be a
respondent in this nmatter even though he | abels
himsel f as such. He is not a custodian of the
e-mails, and this court cannot under col or of
FO A order himto release the e-mails for which
he is not the custodian.

Under FO A, you order UVA to rel ease
docunments if you believe they have been
| mproperly exenpted. This does not go to
di scovery. You can order discovery as you w sh,
Your Honor; but with regard to being the owner
and custodi an, he is neither.

He is an intervener in this action.
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And because of that, he is functionally adverse
to UVA. Hi s role here is to prevent WA from
rel easi ng these docunents. |ndeed, we believe
and he has argued that even the e-mails that
have al ready been rel eased should not have been.

In his notion to intervene, M chae
Mann raised only two issues, and you haven't
heard them today; his copyright interests and
his claimthat the Constitution's First
Amendnment of free speech rights give him
personally a right to academ c freedom

M chael Mann has no copyright interest
before this court of any kind. The copyright
| aws -- which we never hear in local court; it
Is for Federal court issues only -- provide a
remedy if someone misuses M chael Mann's
creative work. W know he does not view such
publication of e-mails in such a manner because
he already did it hinself in this book.

THE COURT: Say that again.

DR. SCHNARE: W know that M chael

Mann cannot credit a concern about copyright of
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his own e-nails being used because he used
anot her professor's e-nails he received under
FO A

The publication of his docunents is
not illegal, even under the Copyright Act.
There is a fair use doctrine under that act.
The fair use doctrine allows for research and
criticismin the use of soneone else's creative
work. And that's assumng there is any creative
work in these e-mails at all.

This court could order the rel ease of
the e-mails today. UVA could post themon the
Internet tonorrow. And under the fair use
doctrine of the copyright |aws, anyone coul d use
themfor research and for criticism

And nothing of an interest to M chael
Mann, no right of his under the copyright |aw
woul d be conprom sed. |f someone published his
e-mails in a comercially published book --
exactly as he did wth Professor Wgnman's
e-mails -- he would have a cause of action only

If there was creative content that was not used
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under the fair use doctrine.

For exanple, if he had a poemin his
e-mai | s and soneone el se published the poem --
not to critique it and not to do research on it,
but just because they wanted to say, hey, this
guy had witten this poem-- and they put it in
a book for profit, then he woul d have a renedy
avai l able to hi munder the Copyright Act. But
there is nothing of that kind avail abl e here.

In |ike measure, UVA has no copyright
| ssue before this court, either. [If either had
one, 39 other people -- the ones whose e-nmuils
he sent to and received from-- would al so have
aright. They would have a right to intervene,
and they would have a right to be, to have
di scovery agai nst.

That's not what has happened in this
case. This case has been narrowy focused on
whet her or not these are records, and whether or
not they are proprietary; but they are not
related to copyright.

Nor, Your Honor, does M chael MNann
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have any personal right to academ c freedom at
issue in this court. |In Wofsky v. Glnore, the
Fourth G rcuit extinguishes any nuch anendnent.
You wll recall, Your Honor, the argunent of
academ c freedomis a claimthat under the First
Amendnent of the Constitution, there is sone
right to academ c freedom

It is a constitutional issue. It is
properly dealt with by the Fourth Grcuit. The
Fourth Crcuit opinion in Uofsky is extrenely
wel | regarded, has never been distinguished by
any other case in any other circuit, and has
never reached the Suprene Court.

It is a definitive statenent because,
in | arge neasure, the Court provided a detail ed
treatnment of the history of academ c freedom
and the inplication of the termwth no apparent
substantial backing. It wote that "to the
extent the Constitution recognizes any right of
academ c freedom the right inheres in the
uni versity, not in individual professors."

| also point you to Stronach v.
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Virginia State University, Eastern District of
Virginia, 2008, citing U ofsky where the Court
wote "it is clear that any academ c freedom
that mght exist is the university's right and
not the professor's right."

Nei t her M chael Mann nor the
uni versity offer any evidence that M chael Mnn
has ownership of the file copies of the e-nails
that are subject to this matter, one the
university initially previously stated it had
destroyed.

Your Honor, | want to draw a parall el
of these records to handwitten or typed paper
copies of letters, letters that | in ny 30 years
In the Federal Governnent, and you, in your |ong
termon the bench is correspondence of an
official kind, official business.

And we kept copies of those in
correspondence files, in chronological files.
They went in file cabinets. They got placed
into a records managenent system They nmay or

may not have been kept. They may or may not
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have been needed to be kept.

But they were always the property of
t he governnent; in this case, the Comobnwealt h.
In this case, the people who wish to | ook at
t hem under the Freedom of Information Act own
t hem

The Respondent UVA offers no evidence
that it had or has a policy that forner
enpl oyees have any right to copies of any
correspondence the university holds other than
t hrough the Freedom of | nformation Act.

Sonet hi ng, Your Honor, that is not
avail able to M chael Mann; because under the
Virginia Code it is only available, the Freedom
of Information Act, to citizens of this state
and bona fide news organi zations of which he was
nei t her.

Had Mann kept copies of e-mails he
made while he was at UVA, copied themonto his
own desk or his own personal conputer, the
Uni versity of Virginia would not have needed to

have given hima new set; but he did not.
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It is inportant and, we believe, on
Its own dispositive to their argunents that the
Court recogni ze these decisions were, in fact,
taken. \Wether he woul d keep a copy, he chose
not to. \Wether they could or would destroy the
records on a regular routine records schedul e,
whi ch they did not; nor does UVA s copyrighted
argunment hol d water.

Here | wish to clarify sonething, Your
Honor. UVA conflicts an ownership interest in
the copyright -- not that these have been
copyrighted, but in a potential copyright --
from ownership of the records thensel ves.

Those are two different things.

It was the records that the university
gave to M chael Mann when he was not an
enpl oyee, when he was not a citizen of Virginia,
when he was, indeed, an academ c conpetitor.

Let us explore that point. M chael
Mann, at the time he received the records, was
-- and still is, to the best of our know edge --

the University of Virginia' s economc conpetitor
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for academ c accol ades for standing within his
academ c conmmunity, for grant funds, nost

i mportantly; and as director of an academc
center at Pennsylvania, he is also a conpetitor
for quality students and faculty.

He is the | ast person whomthe
Uni versity of Virginia would want to give any
proprietary informati on because he coul d use
that information to limt the university's
conpetitive advantage in the marketpl ace both of
| deas and for grant funds.

Now, |et us talk about the role of the
University Virginia in its actions that
constitute waiver, to understand to whomthe
uni versity selectively rel eased the records,
what are the university's duties under the
Freedom of I nformation Act, and in general.

As a matter of law, UVA is the
custodi an of the records, and under FO A t hey
have clear duties to the citizens. First of
all, under FO A and under the records act, they

have a duty to preserve the records if they have
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val ue. Notably, they already destroyed a rather
| arge nunmber of themfromthis period -- in
fact, after the period at issue -- as is their
right. These they did not destroy.

They have a duty to make them
avai |l able to the citizens under FOA That is a
flat duty. They have the duty, however, to
w thhold themif those records have greater
value to the citizens by being wthheld; hence,
proprietary.

UVA clains the e-mails have greater
val ue withhel d than given up than they have for
proprietary value, at |east many of themthey
claim |If they have that value, they cannot
give themto their conpetitors.

| f they have val ue, but no one at UVA
I's using them then UVA needs to give themto
anyone who wants themso as not to | ose the
val ue by keeping them from people who wish to
create know edge.

|''m going to expand on that point.

WA is conmtted to know edge and to
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I ncreasi ng knowl edge, and it operates within the
mar ket pl ace of ideas. There is every indication
t hat UVA cannot contribute to this marketpl ace
by wi t hhol di ng the records.

First of all, the university has
provi ded no evidence that anyone at the
uni versity is using these records, probably
because they contain nothing of value. Indeed,
soon before we filed this FOA, they didn't even
know t hey had them They attested that they had
diligently searched, and concl uded that they had
destroyed them

Since UVA does not thensel ves use the
records, the only way to benefit the narketpl ace
of ideas is to release themto those who coul d
use them

Now, what are these records?

In |arge neasure, these are what |
call the detritus of research. They evidence
wong paths, blind alleys, m ssteps, m stakes,
abandoned i deas, ideas and probl ens that

acconpany any kind of research. None of them
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finds their way into final research papers
because the final papers show the successes, not
t he m st akes.

Now, such detritus has no value to the
correspondence in these records to M. Mnn,

Dr. Mann, or to the 39 other academ cians. They
al ready know about the m stakes. However, the
next generation of scientists will find in them
many | essons and many bits of information.

Let me point you, Your Honor, to
petitioner's exenplar nunber 9. It is a
docunent in the withheld records, but it is one
t hat has been publicly nade avail abl e.

| point to you that one, Your Honor,
because it contains exactly the kind of m stakes
and m ssteps that academ cians can nake; and
knowi ng about those m ssteps neans the next
person need not waste their time on it.

Only individual s other than M chael
Mann in his correspondence will want to use the
I nformation in these records. But there is nore

information in these records than nerely a
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di scussi on about climte change and rel at ed
topi cs associated with the research on which

M chael Mann was engaged; information that wll
be val uable to people who operate well outside
of his area of academ c experti se.

For exanpl e, Professor Wegnman
Prof essor Wegman did a study on the tribalism of
the climate alarm sm and network of academ cs.
These were peopl e who engaged in what has been
termed, instead of peer review, pal review.

Now, this concentration of e-mails
gives the entire context of that period of tine
in which they were witten and received. They
are not hand selected. This is a wonderful
resource for sonmeone who w shes to understand
even better who tal ks to who, when do they talk,
what do they talk about. This is a whole area
of academ c interest which Mchael Mann has no
interest in. It is not his area of
functionality; it is a social science.

| n additi on, we suspect professors of

scientific ethics and | egal ethics mght want to
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| ook at them as well. There are things in
there that we know are there because sone of
t hem have al ready ended up in the public domnain.

By giving the records only to M chael
Mann, UVA engages in selective disclosure. As
we explained in our filings and citing to
mul tiple cases, including North Dakota v.
Andrus, such selective disclosure is:

"Offensive to the purposes underlying FO A and
intolerable as a matter of policy. Preferenti al
treatment of persons or interest groups fosters
precisely the distrust of governnent that FO A
was i ntended to obviate."

Now, did the university waive by
giving these e-nmails to Mchael Mann?

UVA nmakes two argunents, Mann has a
right to his own correspondence and there is no
wai ver as evi denced by the clear intent to waive
t he exenptions and rights. 1In fact, they gave
the e-nmails to a nonresident, non-enpl oyee prior
to entering this case at a tinme when he didn't

need themto enter the case.
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Now, UVA, in its argunents, suggests
that they share with M chael Mann a copyri ght
interest in scholarly and academ c works such
as, to quote, "scholarly and academ c works such
as journals, articles, books, and papers.”

That is what the Freedom of
I nformati on Act exenption involves, but only if
t hey are published works subject to copyright;
and these are just e-mails.

Could there be a poemin there that is
creative? You bet. | amsure that that could
possi bly happen. And it m ght never have been
publ i shed, and it m ght be subject to copyright.

But even if it were, as we have
expl ai ned, that doesn't alter its use in
research or in criticism Nor does it matter if
UVA or Mann has a copyright interest because it
s not an issue, as | made before and | won't
repeat it. | only want to point out that the
fair use doctrine applies, and that fair use
allows for research just the way M chael Mann

used it.
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Nor does WA cite to any university or
Commonweal th policy that allows a forner
enpl oyee a right to his old records. Wat the
university does is it says that a professor,
whil e an enpl oyee, may manage his own e-nai
account. Well, that is certainly true.

Wien given the records, however
M chael Mann was not a professor, and he had no
right to manage anything associated wth the
Commonweal th of Virginia

The fact is the enpl oyees of the
Commonweal th of Virginia and the University of
Virginia are informed repeatedly that there is
no expectation of privacy in their e-mails. Qur
files have cited to four different policy
statenents to that effect, one of which M chael
Mann was required to sign.

Next, the university inplies, but
never actually clains, that Mchael Mann had a
right to the exenplars as an intervener citing
the fact that he has not objected to them

They cite that he did not object to
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the revised protective order. He is not a part
of the protective order. H's signature on the
revised protective order only indicates that he
didn't oppose it.

The protective order refers
exclusively to Respondent UVA and never to the
intervener. The word "intervener" doesn't even
appear.

The agreenent of the intervener for
the protective order -- which, apparently, he
claims he intervened just to make sure it was
wth him-- doesn't expand the order to include
his participation in the selection of the
exenpl ars.

Your Honor, keep in mnd at the tine
we wote this protective order, the revised
version, we didn't even know he had the e-mails.
Nothing in the protective order prevents
M. Fontaine fromdoing anything he wants with
t hose e-mails.

Now, we did try to find out if they

had given himthe e-mails. W repeatedly asked,
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and the counsel for the respondent said they
didn't have to tell us. Indeed, we filed an
interrogatory that asked a single question with
four parts: D d you give himthe e-mails or his
| awyer, when, under what conditions, and for
what purposes. And they refused to answer;
that's why we are here today.

The fact of the matter is he never,

t he university never explai ned why or when, and
had no reason to give them By giving them up,
It dissemnated it to a person in the public.
Dissem nating to one is to dissemnate themto
all.

Now, what standard do you need to use
and shoul d the Court exam ne when it asks the
guestion that there was a waiver?

The university's argunent is that this
is all about an inplied waiver. The university
conflicts two kinds of releases of records
making its argunents on one that is not the case
here today.

The Freedom of Information Act all ows
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all records, any record to be rel eased unl ess
sone other statute prohibits it.

So if, for exanple, one sought the
records of a student, or sonmeone's personal
i dentification information -- Social Security
nunbers, birth date, nmaiden name of his nother
-- nothing in FOA prevents that from being
rel eased; but other statutes in Virginia do.

And because they do, then they cannot
be rel eased. Fromtinme to tine, however,
I nformati on such as nedical records are
rel eased, particularly in cases at law. And the
question becones then was that an inplied waiver
of the exenption, or not?

And the Court has held correctly -- we
don't question this at all -- that where a
release is prohibited and a rel ease of that
kind, for exanple, to opposing counsel --
especially in a protective order -- is not a
di ssem nation; and, therefore, to assune that
t he exenption is waived requires clear and

convi nci ng evidence of an intent to waive the
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exenpti on.

But nothing in the Freedom of
I nformati on Act, and nothing in any ot her
statute, prevents the release of proprietary
academ c papers. Thus, the question is not
whet her there is a need for clear and convincing
evi dence; the question is did they release them
at all.

There is no statute barring rel ease of
t hese records; therefore, the correct standard
Is were they, in fact, given to soneone who had
no authority to have them

Now | raise another issue. There is
no joint defense agreenent under which the
parties could share the docunent. At |east we
have never been infornmed of one, and we have
asked. M chael Mann was not a party at the tinme
UVA gave himthe records.

Nei t her the respondent or the
Interveners stated they had sone cooperative
def ense agreenent that would allow themto share

wor ki ng papers.
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These e-mails are not attorney work
product, Your Honor. These are not the nental
| npressi ons of cooperating counsel. These are
not attorney-client privileged docunents.

These are the records that were at
| ssue that should have been held by the
custodi an until the Court resol ved whether or
not they have been properly exenpted.

It was a remarkabl e breakdown in the
duty of the University of Virginia to allow them
out their door.

The fact is under the protective
order, M. Fontaine, and because M. Mann is his
client, M. Mann coul d rel ease these docunents
at anytine. Nothing in the protective order
controls his participation, and that's because
he is an intervener.

The purpose of the protective order
was to insure that M. Horner and | woul d not
rel ease them and we have not. | have protected
themcarefully. UVA' s release of the e-mail at

the tinme when they had no reason to do so,
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w thout any authority to do so, |let alone
selectively and to a conpetitor, signals a clear
intent to waive their exenptions.

Because they gave these e-nmails to
M. Mann when he was not a citizen, was a
conpetitor, was not a party to this case,

w t hout any formof restrictive covenant on the
use of the e-mails, and because it was given to
himby an official agent of the university who
took this action know ng the university was the
official custodian of records which belonged to
the public, and know ng they were subject to
request by several citizens, giving themup to
Dr. Mann without restriction is a selective

di sclosure that is offensive to the purposes
underlying FOA and intolerable as a matter of
policy.

Havi ng done so, they waive al
exenptions under FO A and any rights to academc
freedomthey may have.

Thank you, Your Honor.

THE COURT: Thank you. Go ahead.
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MS. WESSEL: Good afternoon, Your
Honor. Madel yn Wessel for Respondent University
of Virginia.

| would like to cover a few issues
that were raised in the prior argunent where
your very astute questions began to dig into the
| egal question, and then respond to the specific
wai ver argunments nade by Dr. Schnare.

| think you asked a very i nportant
question, which is whether the Virginia FOA
contenplates that third party interests would be
part of the purpose of a governnental agency,
and would be a valid concern of a governnent al
agency in responding to demands for records.

| think the inportant answer to that
question is, yes, of course. There are, as
counsel has already pointed out, sonething |ike
100 or over 100 specific exclusions or
exenptions in the Virginia FOA  They have been
devel oped over tinme very nuch to respond to the
I mportant and legitimate rights to privacy or

I nterests of citizens or businesses in business
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records, in records of children, education
records; which by the way, are present in the

w t hhel d docunents, and are one of the
exclusions on which the university will provide
In argunment to the Court.

There are enpl oynent records which
clearly recogni ze and countenance the rights of
state enpl oyees to naintain privacy and
confidentiality with respect to their enpl oynent
situations. There are many, many ot her
exclusions in the statute which speak to the
bal ance that governnent in exercising
governnental functions will frequently cone into
contact with, collect, or make records that very
much inplicate the rights of Virginia citizens,
and that governnent needs to steward and take
Into account in its decisions about rel ease of
t hose records.

Not all of those considerations are
purely driven by sone additional or alternative
statute such as FERPA under Federal |aw, or

H PAA whi ch deals with clinical records.
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The persons whose records may be
present in governnental hands clearly may al so
i mportantly have rights to see them For
exanpl e, parents of school age children whose
education records are present in the school
system may both have a right and interest to
intervene if there is a threat of rel ease of
t hose records, and have a right to see those
records.

An enpl oyee at the university or other
state agency or entity has a right of access to
their own enploynent records even though the
agency woul d not rel ease them w thout going
t hrough a very thorough and careful set of
consi derations and revi ew under the FO A

So | do want to sinply say that |
t hink those are very inportant questions, and
t hat our position as stewardship and our
position as a university wth respect to the
records at issue here very nmuch takes into
account the rights of our students, the rights

of our faculty and enpl oyees, the rights of our
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adm ni strators, and the academ c freedom and
scholarly research rights that are certainly a
part of this case.

| do want to nake anot her observati on,
which is that Dr. Schnare and ATl have begun to
devel op in court this norning, and have every
right to develop, their own position on whether
or not the records at issue in this case neet
t he specific exclusions of the Virginia FO A

W will, obviously, spend a
consi derabl e anount of tine briefing and
presenting Your Honor with our own view of this.
But whether or not the particular exclusions
that Dr. Schnare nmentioned, and that we agree
are at issue in this case, have been net is an
| ssue on which we all need to energetically
brief and prepare our own nenoranda for this
court.

That is not the issue today, which is
whet her the discovery that has been requested by
petitioners is valid, and whether the university

has waived its right to withhold those
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particul ar records.

THE COURT: Say that again.

MS. WESSEL: | said the issue about
whet her these particul ar exclusions have been
met, whether the exenplars that you have
recently been given -- and we did not expect
Your Honor to read in preparation for this
argunment, because it would not have been
rel evant or applicable to this argunent --
whet her these exenpl ars have been validated by
the university because of the presence of
various exclusions in the FOA is the very issue
that is the heart of this case, and it is the
| ssue on which we hope at sone point to be in a
position to brief the Court.

That issue is not at issue here with
respect to waiver or discovery. And as nuch as
Dr. Schnare spent a considerabl e anount of time
maki ng argunents about whether or not an
academ c freedominterest is an interest of the
uni versity alone or the staff or faculty under

Ur of sky, or whether the types of records at
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| ssue here need or don't need proprietary
scientific and scholarly records exenpti on,
t hose are inportant issues.

W di sagree wth ATl on those issues.
Those are not the issues that are before the
Court. They are the issues we hope to get to
brief at some point soon if we get beyond what
has been a flurry of notions by ATI that have
del ayed ultinmate resolution of the matters in
this case.

| al so want to make anot her correction
to how Dr. Schnare characterized the fundanenta
ownership interest here in this case, and then |
will get intothat a little bit nore in a few
m nut es.

The Commonweal th of Virginia
explicitly del egates the nmanagenent of
intellectual property of the Commonwealth to
Institutions of higher education.

An enpl oyee who works for the State
Department of Transportation and is subject to

the policies of the State Departnent of
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Transportation is working for an entity of the
Commonweal th that does not have the same
explicit delegation that institutions of higher
| earni ng have as part of the structuring of
institutions in the Commonweal t h.

Pursuant to that explicit authority,
WA, GW, and all off the other Commonwealth
institutions of higher education have devel oped
intellectual property policies addressing addi ng
patents and copyrights, one of which | cited in
the reply nenorandum and we di scussed
frequently in other pleadings, that specifically
create a position of the university with respect
to the copyrights of its research and academ c
facul ty.

So it sinply isn't correct to say that
all state records are identical. There are
records that are subject to particular policies,
and those policies recognize the inportant and
uni que status of institutions of higher
educati on which operate in a very different

franewor k and environnent than the State
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Departnment of Transportation, for exanple.

Now, | do want to respond to a nunber
of specific points nade by Dr. Schnare. First
of all, since the intervener's petition was
granted, Dr. Mann and the university have been
specifically referred to as respondents, plural.

Judge Finch's order, as we point out,
named Dr. Mann an intervener respondent in this
case. Counsel have devel oped a specific conmmon
Interest relationship wth each other which
actually preceded his entry in the case.

The general counsel for the university
invited Dr. Mann to get counsel and to
participate in this case in a letter that was
sent to Dr. Mann. And as Dr. Mann took up the
university's invitation to get representation,
we counsel have worked intimately and cl osely
t oget her as part of the common interest that
bot h respondents share in addressing properly
t hese records.

It is no different a position than we

woul d take if ATl had come after clinical
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records of our nedical center, or education
records of our students, and we had individuals
whose records were at stake in those cases also
concer ned about how the university was

devel oping its position, sought counsel, sought
aright to intervene and entered into a case of
that sort as a co-respondent.

THE COURT: Let ne interrupt you a
second. Are you telling ne there is a pattern
of the university as custodi an advising parties
who m ght be interested in FO A discl osures of
their right to participate?

M5. WESSEL: | can certainly speak to
the case here, which is that specifically did
occur in this case, Your Honor.

THE COURT: Does that help or hurt the
uni versity, that this mght be a unique gesture?

MS. WESSEL: | think it neither cuts
one way or the other. | can tell, | think, you
wth a great deal of confidence that if the
uni versity had a demand for the records of our

students that we regarded as being subject to
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FERPA protections or other inportant
protections, that we would work with those
students to nmake sure that they were aware of
t hose demands that had been nmde.

THE COURT: That's prospective and
aspirational. | amtalking about past and done.

M5. WESSEL: Well, it mght be better
for you to ask that question of ny co-counsel,
Ri chard Kast, because he has a greater
famliarity wwth the long termpractice of FOA
at WA. | can invite himup if you would |ike
to ask himthat question.

THE COURT: Not yet. | don't nean to
interrupt you nore than | have just done.

Thank you.

M5. WESSEL: \What | can certainly say
Is that in this case, given the extrene
| nportance of the issues and the fact that the
uni versity was deeply concerned about academ c
freedomand the rights of our faculty, and about
our own managenent of these records, the

i nvitati on was made.
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Dr. Mann did secure counsel. After
that counsel filed his notion to intervene in
this case, which the university filed its own
nmotion in support of wth this court, at that
point in tinme the university did elect to share
copies of records wth counsel so that counsel
could prepare for the argunent in this case.

That is the only sharing of these
W t hhel d records that has occurred in this case.
It was subject to the conmmon interest agreenent
we had as co-counsel in this case, and these
records have been neani ngful and inportant.

| am sure that, again, M. Fontaine
w Il speak to his need for those records in just
a few nonents.

| want to get to the repeated
statement that Dr. Mann should be viewed as an
academ c conpetitor of the university. And, in
fact, at various points Dr. Schnare refers to
Dr. Mann as an adversary with the university.

| think this reflects a fundanent al

m sunder st andi ng of the nature of today's
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academ c and research process. Dr. Mann is a
researcher who col | aborates with people all
around the world.

Qur researchers at the University of
Virginia have research grants with scientists
fromall kinds of institutions.

| don't know today whether there is an
active ongoi ng research grant between Dr. Mnn
and sonme fornmer nenber of his departnent at UVA
but the fact is this is an absolutely conmon
experience. The concept that it would sonehow
be inconsistent wwth the way universities
conduct research, for scientists of one
Institution to have data and records and
research and conmunications wth scientists at
other institutions, sinply msunderstands the
very nature of the grants and research process.

Multiple institutional grants are
common. Conversations between scientists are
critical. The conduct of research today could
not occur without the ability for scientists

fromone institution to another to conmmuni cate
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and to be in a position to communicate in
confidence and confidentiality and
confidentially with one anot her.

THE COURT: Let nme ask you a
rhetorical question. |In the publicly disputed
scientific area of global warm ng and the human
causes, human activity causes of it, wouldn't
you think -- or do you know -- that there are
i nstitutions and/or groups that really disagree?

And are not cooperating, but are
opposi ng each ot her?

M5. WESSEL: Absolutely and certainly.
That's the nature of the scientific process.

THE COURT: |, obviously, read the
newspapers --

M5. WESSEL: Sure.

THE COURT: -- and it strikes nme that
t hese things are heavily debated, at |east from
ny |ayman's knowl edge of it all. So to ny
extent that this is a unified scientific
communi ty sharing openly, I think we can all

under st and our conpetitive disagreeing entities.
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M5. WESSEL: There are clearly
scientific disputes, and there are deeply
enbedded nechani sns for vetting and ferreting
out the truth, and for review ng and eval uating
the validity of those disputes.

Those nmechanisnms, as we intend to
brief this court on as part of the next phase of
this process, very frequently rely on privacy
and confidentiality. For exanple, soneone who
submts a grant to the National Science
Foundation, and expects and receives a pronise
that the review of that grant by various
reviewers -- who are typically required to be
anonynous -- will not involve the sharing of
data or information in this submtted grant
external ly.

The peer review process wth respect
to scholarly publications is absolutely
predi cated on a confidential, tough, rigorous
review of submtted papers by other scientists.

The devel opnent and process of science

clearly is both collaborative. As Your Honor
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has pointed out, it can be full of disputes, and
there are inportant mechani sns within

di sciplines and within the structure of

i nstitutions of higher education to address and
manage and ferret out the truth behind those

di sput es.

Certainly, someone who publishes a
scientific paper, today in particular, is
expected to be in a position to rel ease
typically the data that supports the concl usions
that they have referenced or articulated in a
particular scientific paper. Many journals now
actually require the deposit of the data set
that is referenced and incorporated in a
scientific paper of that sort.

So there are lots and | ots of
mechani sns for dealing with this. MW
fundanental point is to say that scientists do
not live atomstically at just the sane
institution anynore. W have nulti-
institutional grants. W have interdisciplinary

research enterprises.
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W have a Federal Governnent that
awards and, in fact, stipulates collaboration
between institutions. To take the position that
M chael Mann is an academ c conpetitor and
adversary of the university that he was a part
of for seven years a priori sinply because he
went to Penn State University is sinply not a
correct statenent of how faculty are viewed by
Institutions or view each other as parts of
I nstitutions.

| think | have already nentioned, Your
Honor, that the release of these records was
done pursuant to a common interest that counsel
di scussed specifically wth one another, that we
have filed all pleadings in this case in the
joint name of respondents since Judge Finch
allowed Dr. Mann's intervention.

The second, the revised order on
sel ection of protection of docunments refers to
respondents, plural, throughout the order. It
does not refer to Respondent University of

Virginia alone; it refers to the collective
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respondents.

And the captions on various docunents
I ssued in this case -- including, | believe, by
the Suprene Court in which you are appointed to
hear this case -- refers to Respondents Rector
and Visitors and Dr. Mann.

From our position we are co-counsel.
W are both representing respondents in this
case, and we had a right and a duty upon the
need of our co-counsel to provide himwth
records in this case; which, of course, is
subject to the responsibility that they be kept
private and confidential .

THE COURT: | amgoing to nitpick your
| ast statenment, "we are both representing
respondents.” You nean you are severally
representing two respondents. To be correct,
t he respondents are unified; the representation
I's not unified.

MS. WESSEL: | stand corrected.

THE COURT: You are not corrected.

You were using the everyday common sense t hing,
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and |'mnitpicking; but | want the record to say
t hat .

M5. WESSEL: | can only defer to your
j udgnent .

THE COURT: It is significant in ny
m nd that you are not counsel to the intervener.

MR, KAST: | want to address the issue
of whether Dr. Mann had a valid personal
interest in these records quite apart from
whet her or not it was critically necessary for
his attorney to be in a position to have access
to themnext, with the Court's perm ssion.

Here, again, | need to, | think, stand
alittle bit in dissension with Dr. Schnare's
characterization of copyright law in general,
and the copyright matters and interests in this
case and the specifics.

The university has a copyright policy.
That copyright policy, which is published, which
does not require discovery demands or
depositions, states very clearly that the

uni versity, in reference to the 1976 Copyri ght
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Act -- which cane into effect in 1978, and which
strongly strengthened the rights of enployers to
enpl oyee work under work for hire principles --
that the university both enbraced that '76
Copyright Act statute, and al so indicates
research and academ c faculty specifically
return personal rights to their copyrights in
scientific articles, books, scholarly witings
witten broadly.

It is only because WA and, frankly,
nmost institutions counsels like this, that it is
possi ble for our faculty to publish at all, at
| east publish in the way that faculties
typically do publish, which is sign a
publ i cation agreenent as individuals with the
publisher. If a university faculty nmenber at
UVA or GWJ wants to publish a book, GW doesn't
sign a publication agreenment with with Princeton
Uni versity Press; a faculty nmenber does.

How can a faculty nenber execute an
agreenent of that sort? Because there is a

policy that gives to that faculty nmenber the
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personal rights to those particular materials.

Thi s happens every day. It is a
fundanental part to the peer review, pronotion,
and tenure process. So our policy gives to our
faculty the personal right to copyrightable
expression that is part of their scientific and
scholarly output. And our approach is that
faculty owns those materials.

THE COURT: As between UVA and the
faculty menber, that contractual prom se, how
does FO A inpact that contract?

MS. WESSEL: That's a wonderful
question. The answer | would give is actually
nmulti-facetted, and it is an issue currently at
stake in another state -- | think in Wsconsin
-- where the university's articul ati on about
copyright interest in certain syllabi and other
academ c records is their basis for wthhol di ng
records entirely under FO A.

Now, a record can be subject
potentially to FOA, but not subject to public

di ssem nation; which is a key conponent of what
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copyright is looking at. Copyright is a bundle
of rights that fundanentally speaks to the right
of the owner of the copyright to control
duplication of records, distribution of records,
publ i cation of records, or content of records;

t hose kinds of issues.

It is conceivable that an individual
woul d have a copyright interest in a record, and
that the record could still be subject to a FOA
demand but not necessarily subject to
redi stribution by the recipient of that record.

In fact, in the present case, we think
that it has been quite inproper for petitioners
to take the docunents that were rel eased as
nonexenpt and put themup on a website, and
distributed worldw de wi thout regard to whether
or not the contents of those communications,
even if they were exenpt, were still subject to
copyright interests of the university, or the
various scholars and scientists and authors who
actually wote those records.

So there is a really inportant
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di stinction between whether a particular record
may be still subject to copyright protection and
whet her sone conponent of it or all of it as a
physical artifact is still a public record as
defined by the state.

| do want to respond to Dr. Schnare's
coment -- and it is made repeatedly throughout
menoranda, and also articul ated today -- that
sonehow the e-mails in question are in the
publ i c domai n.

| do want to comment on the fact that
t he exenplars that were sel ected by petitioner,
and many docunents that are currently found on
their website, were, in fact, the subject or
today are the subject of a crimnal
| nvestigative probe by institutions in the U K
and by the U S. Departnent of Justice because
they are the product of a crimnal hacking of
records at the University of East Angli a.

THE COURT: Tell me again the
relationship of that activity to this case.

M5. WESSEL: The relationship is that
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It turns out that the petitioners had copies of
vast nunbers of the records in contest in this
case w thout ever having to seek themfromthe
uni versity.

And that is evidenced by the fact that
when push cane to shove as we devel oped the
second protective order -- the revised order on
sel ection of protection of docunents -- as we
pointed out in our briefing, they were able to
select all of the exenplars they currently
needed fromrecords they already had that, as
far as anyone could tell, were the result of
this breach at the University of East Anglia.

THE COURT: You nean the docunments now
in the custody of UVA were seized and/or
produced from - -

MS. WESSEL: Not from UVA.

THE COURT: -- fromthe East Anglia
ref erence?

MS. WESSEL: Sone of them The fact
that those records were breached, were stolen

and were published does not put themin the
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public domain. They may be inproperly publicly
accessi bl e because they were taken from anot her
uni versity and put up online.

But the fact that a docunment has been
stolen and put up online does not nean it is in
the public domain fromthe perspective of
copyright, or the ownership interest of the
persons whose witings were at issue in that
case. That's the inportant distinction | am
trying to nake here with respect to that aspect
of Dr. Schnare's argunents.

THE COURT: What is the status of the
crimnal prosecution regarding the alleged
hacki ng into East Anglia?

M5. WESSEL: My understanding is that
I S an ongoing investigation. It may be that
M. Fontaine has nore information about it.

THE COURT: In England, or in the
United States?

MS. WESSEL: | believe there is a
conbined effort to investigate this. | think

there is an exhibit that is attached --
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THE COURT: Dr. Schnare is going to
give ne the answer, | think.

DR. SCHNARE: Your Honor, the |ocal
const abul ary has cl osed the crim nal
I nvestigation entirely. The only role of the
U S. Attorneys and the Departnent of Justice was
to facilitate obtaining evidence fromtwo sets
of conputers that were in the United States. It
I's our understanding the issue is closed.

THE COURT: O hers can coment |ater.

| aminterrupting you; you can
proceed.

M5. WESSEL: The point is that the
fact that those records were obtained and posted
did not put theminto the public domain, did not
mean that the persons whose records were hacked
did not have privacy interests or copyright
Interests or other interests that still should
have been stewarded, and are still at issue in
t he present case.

The public domain has a particular and

specific nmeaning in copyright law. As defined
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by the U S. Copyright Ofice -- and, again, this
easily available information; there is a link in
our reply brief to this guidance fromthe
Copyright Ofice -- a work of authorship is in
the public domain if it is no | onger under
copyright protection or it fails to neet the
requi rements for copyright protection in the
first place.

The correspondence in Dr. Mann's
account was authored by Dr. Mann and by ot her
scientists and scholars after 1999. That's the
content of the withheld records that we are
t al ki ng about.

The Copyright Act, since 1978, has
made clear that copyright is fixed at the nonent
that a particular work that does qualify -- and
| would say all of the communications in this
e-mai | account qualify as part the definition of
what can be copyrightable -- at the nonent they
are fixed. What that neans is that the records
we are tal king about today were automatically

provided with copyright protection under the
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revisions to the Copyright Act that took place
in 1978, and they are fixed at the nonent that
t he work conmes into being.

Copyri ght ownership is not |ost and
records do not enter the public domain because
an aut hor shares a docunment wi th another person.

Petitioners have argued that by
I ncl udi ng various scientists in scholarly and
scientific conversation, which would be
absolutely and less typical for anyone in
Dr. Mann's position, that sonehow this
correspondence is no longer proprietary or
protected by copyright; it was then public.

That is sinply not an accurate
representation of what copyright does. The
right of a copyright holder -- or, for that
matter, the hol der of any other form of
property, whether it is physical or intellectual
-- includes the right to decide with whomto
share that property.

By way of anal ogy, nmy house does not

becone public property because | invite
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Dr. Schnare over for dinner. It is ny right as
t he owner of that property to choose who | w |
invite in, and to exclude others who | do not
wsh to invite in.

My book chapter, ny research results,
or the drafts of ny scientific papers -- or the
draft of Dr. Mann's scientific papers -- do not
enter the public domain because they are shared
wth trusted col | eagues whose i nsight,
comrentary, or critique has been invited.

One of the argunents that the
petitioners have advanced, although |ess --

THE COURT: Let ne interrupt you for a
second. Wouldn't that argunment encircle trusted
col | eagues as other scientists?

M5. WESSEL: It certainly would
encircle other scientists. And those other
scientists, as a matter of copyright [aw, would
have a duty not to dissem nate those witings
W t hout perm ssion fromthe copyright hol der.

THE COURT: Wuld it include non-

scientists with a public issue interest in the
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subj ect ?

M5. WESSEL: The right of the creator
of a copyrighted work is strong with respect to
all of the decisions about the persons with whom
t he work should be or can be shared.

THE COURT: So it is broader.

M5. WESSEL: My decision to share it
wth a colleague or ny four-year-old child or
soneone at the supermarket is a right | have as
the creator of intellectual property. And by
sharing it with another individual, |I don't give
up ny copyright interest if | decide | want to
share it with others.

| mean, that's just a basic
articulation of copyright. So the fact that in
this particular instance we have an energetic,
scientific, and scholarly community doi ng what
scholars do -- which is share ideas and drafts
and solicit each other's input on the
devel opnent of research and scholarly witing in
an active sense -- in that sense, froma

copyright perspective it is illumnating, but it
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IS not necessary. It is not a necessary part of
t his argunent.

THE COURT: In terns of copyright,
then, it doesn't matter if the materials have
been shared with non-scientists. By that | nean
they aren't really in the evol ution of
scientific subject matter; but, frankly, in the
political arena where you are a source for
political speeches. Have you, by authorizing
political usage of issues, surrendered your
copyright status?

MS. WESSEL: Your Honor, | would have
to say you certainly have not. The author of a
witing has a right to control the dissem nation
or the distribution or the copying of that
expressi on.

Now, Dr. Schnare pointed out an
| nportant exception to copyright interests, and
that is the doctrine of fair use. That's
Section 107 of the Copyright Act. Fair use is a
critical and inportant conponent that actually

hel ps to energi ze and enabl e the free exchange

Inabnet Court Reporting
(703) 331-0212




S o AW

10
11
12
13
14
15
16
17
18
19
20
21
22

of ideas of scholarly reporting type scientific
research and commentary.

But fair use does not enable a
comrentator to take the entirety of the work and
redistribute it. 1In fact, one of the critical
factors -- | think it is the third factor -- is
the anmount that is used of an authored
copyrighted work in relationship to the whole.

| haven't read Dr. Mann's recent book,
to get back to another one of the points that
was made by Dr. Schnare in his opening. | don't
know whet her Professor Wegnman gave perm ssion.

|t appears that neither Professor
Wegman or GWUJ had a concern about the rel ease of
those e-mails, and that's their good right.

That may be an argunent Dr. Schnare wi shes to
advance in support of the extrene nature of the
Uni versity of Virginia's position in defense of
our records and our policies with respect to the
managenent of these comuni cati ons.

| would say that is a matter for

anot her day, but | can assure Your Honor that
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Col unbi a Uni versity Press, which doubtl ess asked
Dr. Mann to sign an author's agreenent, required
himto obtain information or to certify on
paynment indemnification that he had perm ssion
to use any content that he discussed in the book
or asserted in the book, or that it was within
the parameters of fair use; fair use as far as
usi ng excerpted materials for the purpose of
scholarly, political, or other comentary.

So the fundanmental argunment here that
sonmehow t here has been wai ver because these
records have been shared, either at the tine
they were created by copying other scientists
which is one of the points nade in the petition
to disgorge, or because the university elected
upon request to share those records with counsel
for Dr. Mann, we think has no nerit.

| also want to point out that the
uni versity's policy and procedure, again, online
-- not necessitating discovery or
Interrogatories -- nmakes very clear two things.

One, we do expect our enployees to be
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responsible citizens, to set up an e-nmail
account and to manage that account consi stent
wth their responsibilities of an enpl oyee.

Second, we actually enable our faculty
to redirect an account to a personal account and
take the entirety of their e-mail records into
personal space, which is very comon for faculty
because a faculty nmenber does not give up the
content of the science and the research and the
conversations they may have at UVA, and nove to
Cornell or Harvard or MT, and not need that
mat eri al anynore.

As Your Honor will see on review ng
t he exenplars, the very heart of the scientific
process is partly conmmuni cations scientists have
wth one another. That interest is not |ost
because | noved as a faculty nenber, a process
t hat occurs for many faculty nenbers, from one
Institution to another.

W anticipate and expect that our
scientists, our faculty will need to have

records of this sort. And we have a policy that

139

Inabnet Court Reporting
(703) 331-0212




S o AW

10
11
12
13
14
15
16
17
18
19
20
21
22

tells us how to ensure that they have access to
their own records if they nove, or even if they
just want to have access to themin another
e-mai | space or another e-mail environnent --

THE COURT: CQutside of the litigation.

MS. WESSEL: -- outside of the
litigation.

W expect a faculty nenber -- nmany of
whom wor k norni ng, noon, and night, and on
weekends -- to be thinking and using the records
that are now ever nore transmtted and contai ned
in e-mail as part of their intellectual life,
whet her they are wth us or they have noved into
anot her academ c environnent; from which they
may be collaborating with forner enpl oyees, on
or against fornmer colleagues, or not.

Now | want to nove to a few of the
| egal issues that were raised specifically by
this issue of waiver. Qur position certainly,
Your Honor, is that neither one | ogic supports
petitioners' argunent on waiver.

The law of inplied waiver we have
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outlined in length in both our second notion to
quash and the acconpanying nmeno and the reply
meno that was filed several weeks ago.

To constitute an inplied waiver, there
nmust be a clear, unequivocal, and decisive act
of the defendant show ng a purpose to abandon or
relinquish its right, and the burden is on the
plaintiff relying upon such waiver to prove the
same. W have cited Cocoa Products v. Duche,
156 Va. 86, for this proposition, but there are
many ot her cases.

In the absence of clear evidence to
the contrary, it is presuned that one woul d not
preclude hinself fromexercising a right granted
by statute.

In this regard, | also want to take
I ssue with Dr. Schnare's apparent position that
sonehow t he i ssue of governnent exercising the
right to use its discretion and to hold a record
under the Virginia FOA and to not waive such a
right, is lost if the records in question are

not alternatively controlled by sone other
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statute that requires they not be disclosed.

He has essentially created a
bi furcated argunent, which is those records
under the Virginia FO A which cannot be
di scl osed, you cannot waive that particular
process; but sonehow that the other very large
group of records for which governnment discretion
I's created and supported under Virginia FOA,
t hat sonehow wai ver principles that would
routinely apply to Virginia governnental
entities don't apply there. He has given you
absolutely no authority for that proposition.

The only Virginia case cited by
petitioners in support of their disclosure and
wai ver argunment is Stevens v. Lemme -- this is
a 1996 case --

THE COURT: Wiat case again?

MS. WESSEL: Stevens v. Lenm e, 40 Va.
Cr. 499; it is from 1996.

Stevens, we think, actually supports
our position here quite strongly. Stevens

I nvol ved three petitions for mandanus under the
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Virginia FO A regarding records of a fire that

t ook place at the South Side Regional Medica
Center. The plaintiffs argue inter alia that

t he nedi cal center had waived the protection of
the clainmed FO A exenptions by sharing sone of

t hese very sane records with state or local fire
protection agenci es.

Here is what the Court said. The
Court first states clearly that the first
qguestion is whether the doctrine of waiver
applies to the Commonweal th or a governnenta
agency. Citing both Virginia Supreme Court and
Appeal s Court precedent, the Stevens court
articulates the general principle that an entity
of the Commonweal t h cannot wai ve the exercise of
Its governnental function.

Applying this principle to the FOA
context, the Court goes on to specifically find,
and | quote, "this doctrine that the
Commonweal th cannot be subject to waiver has
been applied in the FOA context in Appal achi an

| nformation, Inc., v. Boggs."
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This is a 1997 case where Judge Col e
di sposed of very quickly the argunent that any
FO A exenption could be waived by the division
of m nds and enpl oyees because in Virginia, the
Commonweal th cannot waive or be estopped from
exercising its governnental duties, this court
finds that the hospital cannot be subject to
wai ver of FO A exenptions or the protections of
the statute.

Even if the hospital were subject to
wai ver, this court, relying on opinions
interpreting the Federal FO A finds that no
such wai ver has been nmde.

And this is what the court proceeds to
do. The Court anal ogi zes to the way Federal
courts treat waiver clains under the Federal
FO A finding that waiver applies only where
di scl osures are made voluntarily to
"adversaries." Even though the nedical center's
di scl osure of records to various investigative
agencies in this case could have led to crim nal

or civil investigation of the hospital, no happy
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prospect, the Court declined to find a waver.

The Court cited to a Fourth Crcuit
opinion In re: Doe for the proposition that a
finding of waiver is specifically as to whether
there was any intent to limt further
di sposi tion.

That petitioners actually well
understand this principle and the fact that
Stevens v. Lemm e does not, in fact, support
t heir waiver argunent seens to be reflected in
their strenuous attenpt to characterize Dr. Mann
and the university as adversaries, sonething
whi ch we are not.

THE COURT: Are you arguing -- which
prong of that opinion are you arguing, (1) that
wai ver is inpossible, or (2) that waiver was
factual ly not present?

M5. WESSEL: | am finding both.

THE COURT: Ckay.

M5. WESSEL: The short 1993 Attorney
General opinion, also cited by petitioners,

simlarly sinply doesn't sit with their waiver
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argunments. This very short opinion addressed
one of the working paper exenptions in the
Virginia FOA protected a draft nenorandum hel d
by a county chief executive.

The opinion finds that the draft would
be exenpt from mandatory disclosure until the
chi ef executive had di ssem nated the records
hel d by himcausing themto |lose their
protective status.

Now, the Virginia FO A doesn't define
what dissemnation nmeans, so | think it is
reasonable to turn -- as we often do in the | aw
-- to dictionaries, a wdely used dictionary,
many dictionaries that one could refer to,
confirmwhat would be the intuit understanding
of this term

To di ssem nate, according to the
“Anerican Heritage Dictionary," is to scatter
wildly as in sewng seed, to spread abroad, to
pronul gate, to dissem nate information.

This opinion articul ates what shoul d

be obvi ous, an agency cannot claimprotection
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for docunents that would otherw se be subject to
mandat ory di sclosure if the agency has itself
strewn themto the public whim

The university has done nothing of the
sort in the present case. | do think the
opi nion of the Attorney Ceneral can be read to
stand for a related proposition, which is really
what wai ver m ght be about in this type of
context. The point they are making is that a
public agency, which is seeking to protect
certain records -- as the university is for very
| nportant reasons, in our view -- cannot give
t hose records to sone nenbers of the public and
then attenpts to withhold them from others.

|f UVA had, in fact, been willing to
give these contested records to sone pro-climte
change, pro-global warm ng environnental
organi zation, it would have been objectively
unr easonabl e for the university to w thhold
t hose very sane records fromthe Anerican
Tradition Institute.

That woul d be unreasonable. It would
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I nvol ve the very kinds of constraints and issues
that | think we see reflected in that Attorney
Gener al opi ni on,

Finally, Your Honor, the Federal case
cited by petitioners, North Dakota v. Andrus, we
think al so does not help themvery nmuch. It is
an interesting case and interesting especially
for reasons | wll nention in just a nonent.

But this is a case where the Federal
Government was seeking and was fighting FO A
claims fromtwo entities fromthe State of North
Dakot a whi ch wanted certain records, and from
t he Audubon Society; so two separate | awsuits.

The governnent gave copies of the
contested records to the attorney for the
Audubon Society. It turns out, at |east as
reflected in this particular opinion, that the
gover nment gave those records to opposing
counsel in that case. For exanple, we have
exchanged with our opposing counsel in this case
copi es of the withheld docunents for their

confidential use in the present case.
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And the Court said that by giving --
al beit by subject to confidentiality
requi rements -- the records to opposing counsel,
t he governnent could not also fail to give them
to the State of North Dakota.

Now, that is an interesting outcone in
t he present case because | think using that
case, as petitioners have sought to do, to make
t he argunent that provision of docunments with an
expectation of confidentiality to opposing
counsel sonehow i nvol ves public disclosure and a
wai ver of the privilege woul d suggest that the
very order that was entered into, first by Judge
Finch and the parties, and then second with the
revi sed order which gave confidential access to
opposi ng counsel, sonehow i nvol ved a wai ver of
the university's privileges here.

The | ogi cal outconme of that case
really can't be countenanced here.

THE COURT: Wiy doesn't the logic have
at least a chink in the arnor?

Isn't that the di scl osure that
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precedes Judge Finch's authorization of
confidentiality for the intervener?

M5. WESSEL: The position that we
have, Your Honor, is that we were subject to a
conmon interest between counsel at the point
t hat the counsel agreed upon the establishnent
of that common interest and agreed to work
col | aboratively; and, in fact, filed pleadi ngs
in this case in support of one another, or at
| east what the university is articulating in
strong support for Dr. Mann's intervention.

It was after that point in tine that
counsel, with a common interest in place, shared
certain information.

I n closing, Your Honor, all | can say
Is that the university, | believe, has
denonstrated, and has invested extraordi nary
resources, to protect the wi thheld docunents
frompublic disclosure in this case.

It has not released thempublicly. It
has not rel eased them selectively. |t has not

afforded access to one group that it mght help
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t hem but wthheld themfromthe Anerican
Tradition Institute. The university has
provi ded the w thheld docunents to | egal counsel
for its co-respondent in the present case for
t he purposes and use only in the present case.

W think none of the petitioners’
claims support their waiver argument. | ndeed,
we believe the cited material strongly supports
respondents' position in the present case.

THE COURT: Thank you.

M5. WESSEL: Thank you.

MR FONTAINE: Your Honor, | will try
not to take too nuch tinme, but | think it is
I mportant for the university's perspective to
certainly share it and endorse everything that
Madel yn has said and argued here.

| think that what | would like to do
I s address sone of the issues that Dr. Schnare
has rai sed concerning Dr. Mann's book.

| haven't seen the book. | don't
t hi nk anyone has read the e-mails that he refers

to. But suffice it tosay it is a reputable
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publ i shing house; and what Madel yn has said
about the protocols for using information |ike
that I|'mquite confident were followed in this
case of the.

W don't know whether Dr. Wegnan
consented to the disclosure. Certainly, it
wasn't an issue raised by either Dr. \Wegman or
t he university concerning the copyright.

| would Iike to also point out that
there is no question here that Judge Finch
ordered that Dr. Mann be accorded the status of
a respondent. In fact, at the Court that day --
and, again, | amreading fromthe transcript of
t he hearing on page 75, he said: "The Court
wll grant Dr. Mann the notion to intervene thus
maki ng hima respondent in the case."

| ndeed, every filing since that tine,
both filing by the judges of Prince WIIliam
County requesting an appoi ntnent of a new j udge,
the order of the Virginia Suprene Court
desi gnating you to hear this case, referred to

Dr. Mann as a respondent in the case.
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| think the reason for that is it was
quite clear all along in the very begi nning of
Dr. Mann's efforts to participate in this case
t hat he was aligned with WA,

They shared the sane interest under
the FO A statute in protecting these scholarly
witings fromdisclosure in the exenption in
question here. So their interests in this
regard were perfectly aligned.

So the sharing, providing the e-mails
to me -- and M. Kast has an affidavit in
evidence; | think it was on or about Septenber
26, 2011 -- was perfectly consistent with that
conmmon interest in nmaking sure that the parties
coul d work together and put in place a revised
protective order that would vindicate the
Interests that were addressed in our notion to
I ntervene in the case.

And that is the concern that the
di scl osure of the e-mails to counsel under the
first protective order would be a violation of

Dr. Mann's -- and, frankly, other scientists' -
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interest in those e-mails and the
confidentiality of the e-mails and the overal
process of devel opi ng sci ence.

So the very purpose of Dr. Mann's
Intervention in the case was to nodify that
order. Now, in order for nme to advocate for ny
client zealously, | needed to know precisely
what was in the e-mails. The e-mails, we have
al ready heard, belonged both to the university
and to Dr. Mann froma copyright standpoint.

The nmere fact that the university was
t he custodi an of record doesn't nean that
Dr. Mann did not have a property interest in
t hose e-mails under the copyright |aw as Madel yn
has so el oquently expl ai ned.

So Dr. Schnare nakes the point that,
well, | didn't use the e-nmails during
argunmentation at the hearing on Novenber 1. The
fact that | nmay or may not have used or made
reference to any specific e-mail is really not
material to the question of whether or not it

was proper for the university to share ny

154

Inabnet Court Reporting
(703) 331-0212




S o AW

10
11
12
13
14
15
16
17
18
19
20
21
22

client's e-mails that he wote and in which he
had a property interest wwth his counsel to
facilitate the preparation of the case,
especially given the fact that we had
consistently maintained throughout that our
purpose in intervening in the case was to
facilitate the nodification of the order and,

I ndeed, to participate in the process for
selecting a systemfor the Court's review of the
e-mails in a way that was efficient, but also
protective of nmy client's interests.

THE COURT: Let ne ask you a question.

MR, FONTAINE: Yes, sir.

THE COURT: Wy couldn't you and your
client have advised WA s counsel that there
were issues involving Mann's personal rights
that should be involved in the fornulation of
any protective order? Wy did you have to be an
Intervener to do that?

MR. FONTAINE: | suppose, Your Honor,
that we did not necessarily have to be an

i ntervener in order for us to have advi sed the
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uni versity that there was a need to have a
revised order in place.

| suppose we coul d have sought an
| ndependent judicial task, filed an injunction
whi ch woul d have had to have been venued in sone
other court. That certainly was not the
efficient process for getting that.

We thought that it was inportant for
all to understand that Dr. Mann felt very
strongly that he had an interest in protecting
the e-nmails under the FO A exenpti on.

And appearing and requesting an
opportunity to participate as a respondent was
I mportant for all; for Judge Finch, and,
frankly, we are happy that we are here today to
participate in this.

Dr. Schnare said that they woul d have
been entitled to conduct discovery of Dr. Mann
regardl ess; but, certainly, being a respondent
in this case nakes it easier for us to advocate
on behalf of Dr. Mann's interests.

| would Iike to address a coupl e other
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points that Dr. Schnare has raised. The point
that Dr. Mann was functionally adverse to WA, |
t hi nk, can be dispensed with. | think it is
pretty clear that the interests were perfectly
aligned on the e-mails and the docunents; and,
therefore, sharing those with Dr. Mann was not
sharing themw th an adverse party, which is
really the core test of whether a waiver has
occurred.

Dr. Schnare contended that Dr. Mann
only nmade a few | egal argunments as to why the
e-mails in question should not be disclosed. |
woul d refer the Court to Dr. Mann's affidavit,
whi ch was included with the notion for |eave to
Intervene in the case and notion in support of
the stay of production of the exenpt docunents
under the first protective order.

The affidavit goes into a fair anount
of detail which attenpted to descri be how the
di scl osure of the e-mails in question would
violate his FOA interests and his other

I nterests under existing university policies

Inabnet Court Reporting
(703) 331-0212




S o AW

10
11
12
13
14
15
16
17
18
19
20
21
22

158

whi ch govern the disclosure of records of
faculty nmenbers. | wll refer the Court to
Exhibit 1 of Dr. Mann's affidavit where the

uni versity's policy on disclosure of university
records is provided.

It makes clear that the exenption in
question regarding the proprietary scholarly
records can be subject to public access, but it
IS up to the discretion of the university, and
only if it is released.

The other thing I would like to point
out is the question of whether or not the
records were subject to the person's access, the
person who has an interest in that. | wl]l
refer the Court to that docunent, which says
that -- it has two columms, one for subject
person access and one for public access.

It says quite clearly that the subject
person -- i.e., the person who has an interest
in the records, who may have a copyri ght
interest in the records or what have you -- does

have access. Which | think is a very inportant
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point, and certainly consistent with the whole
notion of the ceding of the copyright to the
aut hor.

THE COURT: | dealt with it in
questions today. | wanted everybody to argue
that, too, Mann's access rights.

MR. FONTAINE: Well, clearly, under
the university's policy on disclosure, he had a
right to access it. The nere fact that WA is
t he custodian of records is really immterial to
t hat .

And, as Madel yn pointed out, the
university is not in the same footing as, for
exanpl e, VDOT or sone other state agency. W
are tal king about very weighty interests of
copyright and creative endeavor here. It really
deserves a separate analysis because the lawis
different in this area. That's why there is a
policy on disclosure here that gives the subject
person access.

The other point we nade in Dr. Mann's

affidavit is, really, we were told that we are
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tal ki ng about 12,000 separate e-mails between
Dr. Mann and literally hundreds of other people,
scientists fromaround the world, and others.

So releasing the entire body of that
e-mai | correspondence fromthe period of late
1998 to 2002-2003 woul d have certainly disclosed
personal information; which, as defined in the
uni versity's policy on disclosure of university

records, includes -- and | wll quote -- "any
record that affords a basis for inferring
personal characteristics such as finger and
voi ce prints, photographs, or things done by or
to such individual."

It is very broad. But being able to
di scl ose the entire volune of soneone's e-nail
correspondence over a four- or five-year period
certainly puts sonebody in a position to learn a
great deal of personal information when you | ook
at it inits entirety, who they associated wth,
where they traveled to; all kinds of different

personal information that is really a private

matter and shoul d not be subject to disclosure,

Inabnet Court Reporting
(703) 331-0212




S o AW

10
11
12
13
14
15
16
17
18
19
20
21
22

and qualifies as a personal record inits
entirety.

Now, Dr. Schnare makes a point about
the value to citizens to be able to probe into
t he nusings of scientists which he referred to
as, | believe, the detritus of research.

| would submt that really is an issue
that goes to the nmerits of this case. But |
woul d say that the interests of the citizens of
the Cormonwealth is to have preem nent
uni versities that attract the best people;
uni versities that allow free exchange of ideas
w thout the fear that your e-mail correspondence
W Il be subject of a FOA request and publi shed
on the "Wrld WId Wb" for all the world to
see.

And | would say that the value to the
citizens of the Cormonwealth to respect the
sanctity and the private nature of those
academ c correspondences is, in fact, to protect
them fromdi scl osure; to actually protect the

academ c process, the narketpl ace of ideas.
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Wiich is lost to the extent that every
comrent or critique that one scientist or
academ c may share with anot her about a paper or
what have you is subject for all the world to
see. It goes back to this principle that was
articul ated by the Suprenme Court in the Wrrell
Enterprises v. Taylor case.

The notion that one who knows t hat
t hei r conmuni cation concerning any inportant
matter is likely to be disclosed to the outside
world is nmuch less likely to be candid, to be
honest in their critique or whatever the topic
may be. That goes back to the United States
Suprene Court decision in U S v. N xon.

The chilling effect of allow ng that
information to be exposed to the outside world
I's incredi bly damagi ng, and fundanmental ly an
altering event, that really does throw the baby
out wth the bath water, | would say, on this
whol e issue of what is in the best interests of
the citizens of the Commonweal t h.

Now, on the East Anglia e-mails, | had
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not heard that the investigation by the Norfolk
constabul ary was closed. But there is no
qguestion that an investigation, or a crine, a
potential crinme was conmtted there.

For Your Honor's benefit, I wll just
el aborate a little bit nore on that. The
petitioners' exenplars were anong the severa
t housand e-mails that soneone inproperly
obtai ned, stole, purloined fromthe University
of East Anglia through a hacking incident.

Those e-mails were posted just a few
days before an international treaty negotiation
was to occur in Copenhagen, Denmark, back in
2009. Your Honor may have read sone of the
press about that.

O the thousands of e-mmils that were
taken, there were probably half a dozen to 10 or
so that were cherry-picked out and were nade out
to create this notion of a global conspiracy
anongst scientists to hide data, to sonehow
prevent the publication of valid research by

C ndy Hughes.
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Now, that disclosure, that crine
resulted in a flurry of other FO A requests and
I nvestigations; not only by the governnent of
the United Kingdom and Parlianment, but also by
Pennsyl vania State University where Dr. Mann is
a professor. Sone of his e-mails were stol en
and sone of the allegations about this --

THE COURT: Stolen in East Anglia?

MR. FONTAINE: Yes, sir. Because -- |
should clarify that. He corresponds --

THE COURT: Not at Penn State.

MR FONTAINE: Correct. But people
said, well, if Dr. Mann acted inproperly after
the e-mails were stolen, the e-mails were taken
out of context, the neaning was distorted.

And thus ensued literally several
years of investigations that | can tell you were
extrenely stressful nmentally; not only to
Dr. Mann, but some of the other scientists
i nvol ved. Not a single investigation concl uded
t here was w ongful conduct.

Thi s including an investigation by
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Pennsyl vania State University --

THE COURT: Let ne ask you the flip
side of that coin.

MR FONTAINE: Yes, sir.

THE COURT: Whsat if the investigations
had reveal ed m sconduct by Mann?

Wuld that affect the FOA ruling
here?

MR. FONTAINE: No, it wouldn't, Your
Honor. That's because the peer review process
I s the mechani smthat science has chosen to
ferret out good research and bad research.

To the extent that FOA is allowed to
reach back even before the actual peer review
process and to probe into the frustrations,
criticisnms, nusings of scientists, that perverts
the entire peer review process.

Because it all ows soneone to attack
science; not on the grounds of the science, but
on the personal exchanges and e-nmails of the
scientists thenmselves. So | would submt that

t he peer review process as, | think, Mdelyn
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t ouched upon, has adequate safeguards to protect
the sanctity of the scientific process.

Because data has to be shared at the
peer review stage. The exchange of information
that goes into finished science is basically
torn down by peer review panels. They get an
opportunity to probe into the conclusions, and
It is that peer review process which is really
t he fundanmental bedrock of science.

THE COURT: |Is it a bedrock of open
governnment ? Wiy shoul d general citizens have to
| ook at expert panels of peers to perceive that
they are being properly rul ed?

You hear that argunent?

MR. FONTAINE: Yes, | hear the
argunment; but | would say that the peer review
process is a process that basically represents
the interests of all.

THE COURT: Aspirationally; that's our
W sh.

MR. FONTAINE: Yes, and | think that

I s the considered judgnent of science.
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THE COURT: Wiy? Wy does the genera
public have to trust scientists?

| am being -- for once others wll
| augh when do | this. That is a populist view,
isn't it? Wy do we know what governnent is
t hi nki ng and doi ng?

They may be smarter than us, and they
may know nore about expert subjects and all of
the rest of it, but why do we have access to the
process? Wy would we yield to peer review
panel s? It is rhetorical; you don't need --

MR FONTAINE: Certainly, that's the
poi nt that others have nade.

But | think the counterpoint to that
I's once you get rid of the peer review process,
or you essentially start to erode that process
by making it nore difficult for people to be
candi d, then sonehow you have | ost sonet hi ng
about the process itself; because you sacrifice
the conflict and the willingness of people to
share what in nmany cases are scathing criticisns

of a proposed paper or what have you from being
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candi d.

And so the notion is that the process
itself, it is no different than the tel ephone
| ogs of Governor Wlder. The notion is that the
process of candor and the zone of privacy, if
you will, that is created by that process is
damaged when those communi cations are not able
to be kept confidential.

THE COURT: Well, Virginia has a
public policy, for instance, in regular civil
litigation of preventing the admssibility of
peer reviews, usually; which is a protection and
a respect for the peer review process and its
val ues, none of which | nean to denigrate.

But FOA is a different philosophy.
FOAis the citizens have a right to see what
government is doing. So | am not disagreeing
wth you; | am posing the concept of we have a
got a bal ancing act here. FOA is about
gover nment ought to be open to the public.

MR. FONTAINE: |t ought to, but I

think we also need to not classify governnent as
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a nmonolithic entity. There are different types
of governnment agencies. And, certainly, the
busi ness of the DOT in spending the public
nmoneys on road building or bridge building, who
gets contracts and stuff like that, is certainly
avalid inquiry for the public.

THE COURT: It is clear that the
university has a totally different set of
problens in terns of its duties and obligations
under FO A than the Departnent of
Transportati on.

MR. FONTAI NE:  Yes.

THE COURT: | got it; it is utterly
cl ear.

MR FONTAINE: I'msorry to be
repetitive.

THE COURT: That's okay. W are
wasting your tine on this peer reviewthing.

| amjust trying to talk about the
phi | osophy of FO A versus the val ues of
protecting peer review

MR. FONTAINE: And anot her thing that
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| think is inportant to note -- as, | think,
Madel yn and Rick both made the point -- FO A was
never intended to be an investigatory tool, a
tool to conduct discovery. It was intended to
open up governnent.

The deci sions of government primarily,
but also the records of government dealing with
| ssues of the public business; which is
sonething that the Wrrell Enterprises notes,
that the decision in Worrell Enterprises v.

Tayl or.

And | think that this notion of the
public having a right to knowis certainly an
| mportant public policy, but it is bound by
certain restrictions. It is not an unfetterred
right. And, as we tal ked about at |ength today,
it has to be balanced by other civil liberties
and interests that are protected.

| woul d al so say that we hopefully
w || have an opportunity to get into this in
greater detail at the nerit stage of the case,

Judge.
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Now | would like to get to this point
about the basis for ny needing the e-mails in
question. | made the point repeatedly during
t he hearing before Judge Finch, and | think that
It is inmportant to note that Dr. Mann's efforts
to intervene in the case were primarily directed
to getting a new order in place.

In order for ne to zeal ously represent
him | needed to know what the docunents showed,
what was in the docunents, how would we sel ect
exenmplars for the Court's reviews, how are we
going to manage this overall process with such a
vol um nous cache of categories, what were the
appropriate categories for trying to split it up
so that the Court would have exenplars to
revi ew.

It is clear that Judge Finch, when he
made us respondent, fully anticipated -- and,

i ndeed, | think the parties, all of the parties
in this case contenplated -- that the university
and Dr. Mann, as respondents, woul d work

together to develop a set of exenplars fromthe
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exenpt docunents.

And the fact that those docunents were
shared with nme a nonth or two prior to that,
after we had filed our petitions to intervene,
doesn't really change the analysis at all that
we needed the docunents to prepare for the case.

Wiet her we tal ked about the docunents
at the hearing or not also was not material. It
was part and parcel of ny representing Dr. Mann,
to being in a position to advocate for his
Interests in connection with a revised order.

Finally, I would like to make nention
of this issue of the joint defense privilege.

W cited it in our brief. And specifically |
refer the Court to the H cks v. Comonweal th
decision, 17 Va. App. 535, which nmakes clear
that the Conmonwealth interest rule is alive and
well in the Comonweal t h.

There is a particularly instructive
quotation in here that | think we al so included
in our brief, but | think it bears nentioning

now, which basically says this privilege -- that
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I's, the cormon interest privilege -- has not
been overrul ed or discarded. On the contrary,
It has been reaffirnmed.

In a recent case arising, the Virginia
Fourth Circuit recognized the continued vitality
of the common interest rule. And they go on to
guote, the Court said whether an action is civil
or crimnal, potential or actual, whether the
comonly interested are plaintiffs or
def endants, "persons who share a conmon i nterest
in litigation should be able to comunicate with
their respective attorneys and with each other
to nore effectively prosecute or defend their
clains."

This is a broad acknow edgenent t hat
t hose who share a common interest, whether it is
actual parties to a case, before one becones a
respondent, or after have an ability to
communi cate under attorney-client privilege and
work product. And the sharing of the cache of
e-mails, Dr. Mann's e-mails in which he had a

copyright interest is fully consistent with
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t hat .

Thank you, Your Honor.

THE COURT: Thank you, sir.

DR SCHNARE: Your Honor, | would like
to say that | have an extrenely clear, well laid

out set of responses to all of these, but | may
stunbl e here, and | hope not to repeat nyself.

THE COURT: Take your tine.

DR SCHNARE: Let ne begin just to get
It out of the way with this repeated drunbeat
t hat sonehow soneone has stolen and created --

THE COURT: You are not being accused
of stealing anything in East Angli a.

DR SCHNARE: Thank you, Your Honor.
| amgoing to wite that down to make sure that
Is in the record.

THE COURT: O M. Fontaine being
i ntroduced as inpropriety as he entered the
common relationship with UA here.

DR SCHNARE: What is inportant to
note though, Your Honor, is those e-mails --

whet her they cane froma whistleblower -- and it
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appears as they though did -- or not has no
bearing on that case. The fact is they are
generally and wi dely available, and there is no
secret left to keep about the fact.

The problemw th them and the probl em
that arises fromthemis that it |ays out a set
of behaviors that calls into question the
behavi or of a great many people, including
M chael Mann. And that's part of the reason why
citizens want to see these e-mails that were not
released. That is, as you pointed out, the
purpose of FOA to allowcitizens to exam ne
the activities of governnent and their
enpl oyees.

| want to go, first, to the question
you raised on the university's historical track
record with regard to inviting people to
participate in FO A cases.

Wien the university received a FO A
from Prof essor Pat M chaels' e-mails,

Dr. Mchaels has infornmed us that he was never

given the opportunity or asked to participate in
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that matter in any way. The same is true for
Prof essor Eneritus Fred Singer, both of whom
were in the sane departnent as M chael Mann when
they were at the University of Virginia.

This notion of a common interest
agreenent is based exclusively on a notion that
sonehow or another M. Mann, Dr. Mann, is a
respondent. Wth all due respect to Judge
Finch, Judge Finch ruled fromthe bench, and he
may have been inperfect in his use of the word
“respondent."” He also used the term
“intervener/respondent.” | think it is worthy
of noting that we objected to his decision in
t hat case, and he never offered a basis for why
M chael Mann should be an intervener in this
case.

THE COURT: Let ne ask you a question.

M. Fontaine's argunment tal ks about
common interest; so does part of the
uni versity's argunent. Do they have to be
parties to have a comon interest?

DR SCHNARE: Not only -- well, under
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the common interest doctrine, the presunption is
t hat what woul d be shared woul d be attorney-
client privilege or attorney-client work
product. And with regard to this case, Your
Honor, these e-mails, these records are not

ei ther of those.

W are not arguing that they couldn't
wor k together on a conmon issue. But, Your
Honor, we recogni ze that they stand in a
position that is adverse to the university.

M chael Mann is adverse to the university in
that his purpose for entering this case is to
prevent the university fromreleasing the
docunent s.

THE COURT: And/or to change what the
uni versity already agreed to.

DR. SCHNARE: Correct; either one.

And the point is that it may be a
friendly suit. There are plenty of those that
happen, but it is still an adverse relationship.

That's only significant to the degree

that if you apply the Federal rule with regard
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to FO A and waiver, and the notion it has to be
to an adverse party.

Let ne take up the adverse party point
as long as | just raised it.

Ms. Wessel said that if the university
had given these out to the Sierra ub or to
Envi ronnental Defense or to any one of the other
groups that is active in their alarmsmwth
regard to clinmate change, that rel ease woul d
also be effectively a waiver, and that we would
then be permtted the docunents.

| think it is inportant to understand
that Dr. Mann isn't sinply a professor. As his
book wi |l show, and as his behavior has shown in
e-mails that are already in the public, are
available to the public, M. Mann has joined a
variety of activities that are both political
and the kind of advocacy activismthat is the
same as the Sierra dub

Mann, for exanple, joined in a
successful attenpt to have a journal editor

fired because that editor accepted articles that
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wer e opposed to Mann's own.

He went on to do a nunber of
activities intended to enlist the aid of
journalists. He was participating not, per se,
as an academ c doing research; he is an
activist. He has |long been an activist.

And it is for that reason that giving
t hese docunents to himis no different than
giving themto the Sierra d ub.

But does he have a right to see those
docunments? And in that regard, we don't think
so. Let nme give you an exanple that | think
would clarify this. Let ne start out with a
person who does have a right to see them a
student who has student records.

That student has a right to see his
own records. All right; we don't disagree with
that. But what about a professor that has left?

Let nme give you this exanple. A
professor is working in the pharnmacol ogy area.
That professor, Professor Theresa, has cone up

wth three different ways that she has witten
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about with her colleagues in e-nmails about how
to cure a specific kind of cancer.

And she pursues one of them publishes
papers on it, gains academ c standing. But then
she decides to start a famly and she | eaves the
uni versity. After the children are grown, she
deci des to go back to the acadeny. Mot her
Theresa now becones Professor Theresa.

She wi shes to reengage in the research
she had started. But that research she had done
Isin arecord that is in a search log that is,
inits official nanme, owned by the university,
the University of Virginia. The University of
Virginia's policy on that research record is
that it is owed by the university, not by the
faculty menber. And it contains extrenely
val uable information that could lead to patents
on drugs that could nmake a great deal of wealth
to the university. But Professor Theresa i s now
at sone other university.

Does she have a right to cone back and

find the naterial she failed to take wth her,
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and use it to create a new avenue of research in
whi ch she woul d profit, but the University of
Virginia and the citizens of the Comobnweal th
woul d be poorer, even though all of mankind may
benefit?

Now, under that condition, the
uni versity would no doubt -- thinking that if
Its own people weren't doing this work, perhaps
soneone el se should -- enter into an agreenent
with the professor and say, yes, we will give
you that; but let's work out an arrangenent so
If this leads to a patent, we can recover sone
of our benefit and the profits of that work.

But does the university have the right
to sinply give themto her? Only if it chooses
under the Freedom of Information Act, assum ng
she was actually still a citizen of the
Commonweal th, only if they chose to. But they
have the right to waive, to exenpt those
docunents because they have true proprietary
val ue.

So she is not sinply allowed to wal k
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back in and say give ne ny stuff. Indeed, if
she wanted to take her research record, her
research log with her, the vice president, one
of the vice presidents -- and | wll get the
title wong, but vice president of research or
sonething else -- nust sign a letter saying that
she has the right, that she can take her
research log with her, and then nust maintain it
for at |east five years.

She didn't do that. M chael Mann
didn't do that, either. |In fact, our
I nvestigations into Mchael Mann is that it
doesn't appear he even kept the research |og
whi ch was required under the policy of the
university. Al that is left are these e-mails.

Does he have a right to cone back and
| ook at this? Not when the university says they
are proprietary.

Not to a conpetitor, Your Honor.

| note, as well, that if these e-mails
bel onged to Professor Mann and he didn't have

copies of them let's keep in mnd the
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uni versity could -- and, in fact, did -- destroy
many of them

| f he had an ownership interest in
them then the university would have to have
gotten his perm ssion to destroy them but they
di d not.

Now, |let ne take up this continuing
argunent that in this comon defense regineg,
this common interest, that M. Fontaine had a
need for the e-mails at all.

Vell, he didn't need themto file his
nmotion to intervene, and he didn't use themfor
t hat purpose. More significantly, Your Honor,
he doesn't have any need for them now, either.

The agreenent on which the parties,
specifically with regard to the petitioners and
respondents, was that we woul d make our
argunments based on the exenplars, which he would
be expected to get, even though he has no duty
or obligation or liability if he wishes to take
t hose 13 confidential exenplars and paste them

on the walls of the public forum
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That is what he will base his argunent
on and, presumably, anything else that is
publicly available. But not, in fact, on the
collection of e-mails that he was given
fortuitously by the university.

Let me -- | want to return -- | m ssed
a point, the historical perspective with the
uni versity.

THE COURT: Let ne stop you a second;
you have got your notes, so | won't break your
train of thought.

You said that Mann doesn't need them
now. What is if he is worrying about other
peopl e with whom he corresponded? Wy woul dn't
he have that need at |east to say who am|
exposi ng to sone probl em here?

DR SCHNARE: W have already -- in
the original Freedom of Information request, we
named all of the individuals whose e-nails we
were interested.

THE COURT: Thirty-nine people.

DR. SCHNARE: Plus Mann. So he
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al ready knows. Furthernore, he was the one

i nvol ved in the correspondence. He knows what
s involved. He knows so well who is involved
that he has witten to themasking for their
support.

THE COURT: | don't know who | wote
toin 1999. W wite, we issue, we publish all
the tine. If you told me that | had sone
parallel status to Mann when the university dug
up this thing, and you are tal king about 1999
things | wote? | have a need for recall.

DR SCHNARE: | ask you the wonderf ul
guestion you have asked so many students over
the years: So what?

| f, Your Honor, they had an interest
in this case, apparently the university should
have contacted them and said, gee, we are
getting ready to rel ease those e-mails.

By the way, e-mails that those people
wote to Mann, e-mails in which neither M chael
Mann nor the university has any copyri ght

Interest in at all; indeed, their whole notion
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of protecting copyright interest doesn't apply
to the majority of the e-mails because the
majority of the e-mails didn't come from M chae
Mann. They cane to M chael Mann.

And so if, in fact, Mchael Mann has a
concern about those people, whatever concern
that is, it is not at issue in this case.

And, Your Honor, for what it is worth,
this case has received international attention.
It is wdely known anongst this community; and
I f any of those individuals wanted to intervene
in this case, they certainly were free to do so,
apparently, since M. Mann did.

So | am not concerned. | don't
bel i eve the Court needs to be concerned, and
certainly Mchael Mann has no concern about the
potential inpact on others.

THE COURT: | wasn't broadening; | was
just taking your words, he has no present need,
he has no need now. But go ahead.

DR. SCHNARE: What need woul d he have?

THE COURT: You have covered it. |
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didn't nmean to break your train of thought.

DR SCHNARE: Not a problem Your
Honor. Let ne see where | had ny finger stuck.

What ever that thought is, | think we
have covered it.

| want to get back to Stevens v.
Lemmie. It is inportant in this two-pronged
analysis to ask the question what is possible
and what wasn't present.

| return to the argunent. And if you
| ook at these carefully, you need to recognize
that these deal with where waiver is not
al l oned, where release is not allowed.

W are tal king about statutes that
specifically prohibit the rel ease of student
records, of nedical records, of personal private
information. There is no such law that prevents
that in this case with regard to this
informati on. W have repeatedly nmade it clear
we don't want personal information.

|f M chael Mann had witten to a

col l eague and said | amgoing to stay at your
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house for three days and bringing this and
bringing that, and | need access to a conputer
or sonething like that, see you then; if that
trip involved his professional work, and it is
just how he does his travel, that's certainly
public business. W should be allowed to know
how faculty do their job.

And nmake no m stake, we have enornous
respect for faculty and how hard it is to do
their job. |If that's howthey do it, we have a
right to knowit. |t may be that we ought to
| ook at it and say, gee, faculty ought to have a
| arger travel budget; we could encourage our
representatives to pass nore for them

So the nere fact that it seens as
t hough sone of these kinds of things are not
related directly to position doesn't nean they
are not. And when this court asks what kind of
protections should be required -- in other
words, information that is prohibited to be
given and, therefore, for which no waiver is

allowed -- it doesn't even apply to this, kind
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of , what appears to be personal information
when, in fact, it is related to their job.

Now, you won't know that until you
| ook at those. But the point remains the
rel ease, nere release of these to M chael Mann
-- not a citizen, not an enpl oyee, adverse at
| aw, a conpetitor, and a person who has been an
activist inthis area -- is evidence that the
uni versity has wai ved these docunents and these
records, and any exenption thereto.

Let me nmake one brief other comment,
Your Honor, with regard to the online policies
that Ms. Wessel nentioned we concede and for
whi ch we need no di scovery.

W, in fact, limted our discovery to
say that we only wi shed for those docunents, we
only wi shed themto produce the docunents
t hensel ves unless they -- let ne restate this.

| f the docunents we sought were
available on the Internet, all we asked for was
alink to them And we inquired after those

docunents because we had al ready recogni zed t hat
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sone of the docunents, sone of the policies of
the university on the Internet are new and,
apparently -- and are dated well after when
Prof essor Mann left the university; and,
therefore, we wanted to know whet her or not
t hose docunents, those policies were the sane as
the policies that applied when Professor Mann
was enpl oyed by the university and conducted
busi ness.

A small point to end on, Your Honor,
but that's ny point.

THE COURT: Thank you. Any ot her
argunent ?

| thank you -- all counsel -- for an
attenpt to educate the Judge.

In terms of what procedurally should

happen next, it seens to nme -- and | invite
counsel s' comment -- that | have to read the
exemplars. | have to go through that which is

t he product of the process designed by Judge
Finch that was |argely agreed to, and reach

certain decisions in regards to those exenplars;
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whi ch may or may not ender noot sone of our
ot her argunents.

The stages after that are ones that |
Invite comment on. For instance, today | think
It is inappropriate to attenpt to nmake a
definitive ruling on waiver. | think it is
premat ure.

The concept of discovery in terns of
first request, second request, or the limted
I nterrogatories seeking when the university gave
t he co-respondent the docunents and under what
circunstances is sort of answered in the record,
but may or may not sonetinme require a nore
formal answer to interrogatories.

Part of what we are doing here is
trying to get me educated to nmake a correct
deci sion. The secondary goal is that this case
has clear potential for appeal, and | want the
full record, everybody's record of every issue
going. If the Virginia Supreme Court is going
to get a chance to decide all of the issues in

this case, | want it to be done on a conplete
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record regardl ess of who prevails in this court.

| invite any suggestion you want, but
ny intent is to tell you |l amnot ruling on any
of this until | do the exenplars and then decide
what is next. Comments?

M5. WESSEL: Your Honor, for just a
monent, | do hope that it is very clear as a
part of your intended process that | think both
parties' position would be we haven't briefed
yet the issue of the applicability of the
various exclusions to those exenpl ars.

The order that was --

THE COURT: That's exactly what | am
I nvi ting.

M5. WESSEL: So the point is that |
woul d argue that your view of the exenplars is,
frankly, premature in ruling on all of the
notions that are before the Court today.

THE COURT: (Good; because | am worKking
every day this week.

M5. WESSEL: Certainly, Dr. Schnare

may di sagree, but we believe that you can fully
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decide the notions that are before the Court
t oday and issue rulings on those various notions
W t hout noving to the exenpl ars.

And | think your point about the
preservation of a conplete and full record is
very well warranted. Your own questions and the
debate that we had this norning and this
afternoon make clear this is a very inportant
case.

THE COURT: Well, understand that the
Suprenme Court will only have seven people wth
their own individual questions that counsel
sonetinmes thinks why is that question com ng up.

But bear with this judge and soneday
t he seven justices who raise points as you go.

M5. WESSEL: Absolutely. So we think
it is quite inportant that in review ng the
exenpl ars at sone point soon, both parties
brief --

THE COURT: You suggest a process.

M5. WESSEL: Well, ny suggestion, Your

Honor, would be that you issue rulings on the
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notions that are before the Court today; i.e.,
I s discovery appropriate or not.

W have filed two notions to quash on
t he respondents' side. Dr. Schnare, ATI, have
filed requests for discovery which we have
sought to quash, and a notion to disgorge which,
as has been pointed out, really revol ves around
t he wai ver issue.

THE COURT: Stop. Wat is your
response to her suggestion that | rule today on
certain things?

M5. WESSEL: Your Honor --

THE COURT: You have already --

M5. WESSEL: It may not be today.

THE COURT: | will never be nore
focused than I amright now.

Let me hear from Dr. Schnare.

DR. SCHNARE: Well, Your Honor, we
expect that you take the matter under
consideration and would wite an opinion,
because we suspect that this woul d be appeal ed.

W believe -- | agree with Ms. Wessel .
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W think that you can rule on discovery issues
and on the waiver issues, but we thought you
woul d want to take sonme tine to think about what
you wanted to cone out.

You asked a lot of very interesting
questions, and there is a lot to think about.

W do believe it is appropriate to
resol ve the questions, both of these questions
in atimely fashion, but they are different
questions. If this matter -- if, in fact -- and
| suggest you do it in this order.

If, in fact, they waived their
exenpti ons because they rel eased these
docunents, then this case goes a different
direction. It neans that you woul d then order
the rel ease of the docunents. One presunes you
woul d be prepared to stay that order pending
appeal, and we would all go down the appell ant
track on that issue.

Alternatively, you could choose to
agree that they have waived, but permt the case

to go forward over the objection on waiver by
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the other parties, and conplete the rest of the
record so that if an appellate court chose not
to agree to a notion that was wai ved, they would
have the rest of the record over the period of
time. That's possible; we could do that.

But that al so neans you woul d deci de
on discovery. Absent discovery -- the discovery
| ssue takes you down two tracks. If you allow
t he discovery, including limted discovery --
and we have provided a draft notion for use that
your clerk could quickly fill that in -- then
t hat di scovery happens.

W set up a schedule for briefing on
t he exenplars and on the exenptions thensel ves,
and we nove that to its conclusion. It allows
you to wite the entire case at one tine.

Alternatively, if you don't allow for
di scovery, you are in the position of saying,
all right, that's it, I amdone, all | need are
sone briefs fromthe parties with regard to the
exenpl ars and t he exenptions.

So what | suggest is not that you rule
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fromthe bench today -- although, if you have
your m nd made up and you know what you want to
do, that is certainly appropriate.

But, regardless, you should find on
t hese before we take our next steps on behal f of
our clients because it, too, is tine consum ng
and resource intensive.

THE COURT: The steps taken towards a
nore definitive resolution, in part or in whole,
are all dependent on how | react to the
exemplars. So if you want a ruling today on
wai ver, discovery, and all of that, they would
be without prejudice to reconsideration.

So | would just be kicking the can
down the road. That's not fair; it would raise
t he hopes of too many people in different
directions.

Wiat | will do today is discovery is
stayed. | neither grant nor authorize
di scovery, those discovery itens that are out
there. The strongest appeal in the discovery

collection for a ruling today, frankly, was the
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Interrogatory to Mann as to when and under what
conditions he received the docunents.

That's all been answered in the
record. Questions | had about that gap between
prior to Judge Finch's ruling sonetines, when
t he docunents were in the possession of counsel
for Professor Mann; we have got that in the
record factually. So | stay the discovery
Issue. | don't grant or deny it.

In ternms of waiver, | deny it w thout
prejudice. That isn't very satisfying, doesn't
gi ve anybody a clear sense of victory or |o0ss;
but, procedurally, that is the controlled way in
which | want to go read the exenpl ars.

DR. SCHNARE: Your Honor, | would Iike
to say, perhaps, a bit nore about what you say
when you say "w thout prejudice.”

|s that to say that you will
reconsi der the waiver at sone later tinme, or
that we will be required to raise this as an
| ssue to you?

THE COURT: The ball is in the court
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of counsel. "It is denied wthout prejudice" in
ny mnd nmeans | have denied it, but | wll hear
you again if and when necessary.

There is no final score posted.

DR. SCHNARE: Your Honor, so ny
presunption is as we depart the courtroomtoday,
we will await further direction fromyou on when
you want to hear from us again.

THE COURT: Yes. It isuptonmeto
get ny review of the exenplar.

| just told you I am working every day
this week. | don't know how long it is going to
take. The judge can't hire people to do it for
him so | have got to read that.

All I can promse you is that | wll
get to it as expeditiously as | can.

Tell ne the volune of pages | am
| ooking at. Am| looking at 12,000 pages, or am
| | ooking at a nore digestible nunber?

DR SCHNARE: You are |ooking at 17, |
believe 17 of respondents' exenplars and 14 from

petitioners. Less the dividers, it is that nuch
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(indicating) material.

THE COURT: That is not overpowering
in terns of tine expected.

DR SCHNARE: Qur attenpt was to try
to produce sonething for you that was --

THE COURT: | thank all counsel for
t hat .

DR SCHNARE: If | may, Your Honor,
having read the exenplars, it is not clear to ne
what position you put yourself.

Because we woul d not have briefed the
exenptions issue yet, you are not in a position
to take into account any argunents that the
parties have in regard to that.

THE COURT: There is a rare agreenent
bet ween the two of you.

M5. WESSEL: Rare agreenent.

THE COURT: | amconpelled to foll ow
the agreenent. | agree with you, but | am going
to at least tentatively tell you reactions to
that, and then decide what you need to do to

brief it further.
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DR SCHNARE: Thank you, Your Honor.

M5. WESSEL: Thank you.

THE COURT: | have to educate nyself
on content. You are way ahead of ne thinking
about legal interpretations and | egal result.

| amthe first-grader here in terns of
the facts of these, the contents of these
exenplars. That's got to be nmy factual basis

for which I hear and/or read your further

briefing.

Anyt hing el se for today?

DR SCHNARE: No, Your Honor.

THE COURT: Sorry | don't have a nore
definitive ruling for you. | came here today

real |y wondering what oral argunent woul d
produce in ny mnd by way of certainty or
confort |evel of making you have clear rulings.
Your oral arguments have not taken ne
there. They have educated ne on how
sophi sticated and how conpl ex the probl em was.
| wish it was a snap of the finger,

the clarity innmy mnd; it is not.
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Thank you for your help. | will [et
you know as quickly as | can get those back
t oget her or set other scheduling.
Wth that, everybody is free to go.
DR SCHNARE: Thank you, Your Honor.
(Wher eupon, the hearing in the above-

entitled matter adjourned at 2:08 p.m)

* * * * *
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