
       Environmental Law Center 
American Tradition Institute

APPEAL UNDER THE FREEDOM OF INFORMATION ACT

     August 29, 2012

National Freedom of Information Office
U.S. EPA
FOIA and Privacy Branch
1200 Pennsylvania Avenue, N.W. (2822T)
Washington, DC 20460

RE: Request Number: HQ-FOI-01058-12

APPEAL OF DENIAL OF FEE WAIVER REQUEST

By Electronic Mail to hq.foia@epa.gov

On behalf of the American Tradition Institute (ATI) I write to appeal EPA’s denial of ATI’s 

request to have its fees waived or substantially reduced for a Request by ATI under the Freedom 

of Information Act (FOIA), dated April 2, 2012, for records to, from, citing or referring to the 

environmental pressure group American Lung Association (ALA) (FOIA Request No. HQ-

FOI-01058-12; Ex. 1, attached).

 We appeal for the following reasons.

I.
JURISDICTIONAL STATEMENT

The underlying FOIA request was properly filed under 5 U.S.C. § 552 (2010 West). Pursuant to 

40 C.F.R. § 2.104, you have jurisdiction because “If [requesting parties] are dissatisfied with any 

adverse determination of your request by an office, [they] may appeal that determination to the 

Headquarters Freedom of Information Staff”.
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 The EPA’s initial, adverse determination was dated August 7, 2012.

 Further, all procedural rules have been complied with as this is: (1) in writing, (2) 

properly addressed, (3) clearly identified as an “Appeal Under the Freedom of Information Act” 

and includes a copy of the underlying Request (Ex. 1), (4) sets forth grounds for reversal, and (5) 

was filed within 30 days of August 7, 2012, which is the date of EPA’s denial of the fee waiver.

II. 
PROCEEDINGS BELOW

This appeal involves one FOIA Request, sent by electronic mail to EPA’s FOIA office at 

hq.foia@epa.gov, and seeking described records from five specified offices at EPA HQ1:

“copies of any email sent from or to (including as cc:)...from or to (including as cc:) anyone 
with ‘Lung’ in their e-mail domain (this includes but is not limited to ‘Lung.org’ or 
‘LungUSA.org’ [and/or] referencing the group American Lung Association (or ‘ALA’)... 
dated, sent or received by the identified EPA HQ offices between January 21, 2009 and the 
date EPA performs the relevant, respective search(es) in response to this Request, inclusive”.

EPA acknowledged this Request by letter dated April 3, 2012. 

 After appealing EPA’s handling of this Request2 on July 11, 2012, EPA denied ATI’s 

request for fee waiver by letter dated August 7, 2012, on the grounds that we “have failed to 

demonstrate that the release of the information requested significantly will increase the public’s 

understanding of government operations of activities.”
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1 These are the Offices of Associate Administrator for Policy, Associate Administrator for External Affairs and 
Environmental Education, Associate Administrator for Air and Radiation, the Deputy Administrator, and/or the 
Assistant Administrator for Air and Radiation.

2 In this Appeal ATI noted EPA’s refusal to provide cost estimates, but only a promise to contact us in the future with 
a caution that absent assurance of payment, they would not proceed further on our Request(s). EPA then, absurdly, 
provided only this same circular stance in its fee waiver denial: a vow that we would be contacted at some point in 
the future but that no further work will be done on our Request absent assurance of payment of an amount that EPA 
continues to refuse to estimate. In short, EPA is doing nothing to demonstrate the slightest effort toward providing a 
substantive response, let alone satisfying our Request. The details of this handling are otherwise not material to this 
Appeal, but nonetheless are available in that Appeal.

mailto:hq.foia@epa.gov
mailto:hq.foia@epa.gov
http://www.atinstitute.org
http://www.atinstitute.org


III.

EPA Has Denied ATI’s Request

A. EPA Has Provided an Adverse Determination Denying ATI’s Request

The above reflects that EPA has provided an adverse determination. EPA has denied our request 

for fee waiver on the grounds that we “have failed to demonstrate that the release of the 

information requested significantly will increase the public’s understanding of government 

operations of activities.”3 Although EPA has the right to do so, it did not cite a particular point or 

factor for which it sought additional information or clarification.

 EPA’s assertion is facially incorrect and unsupportable. It also fails scrutiny when 

considering EPA’s long practice of routinely granting fee waivers to the undersigned, on behalf 

of both the Competitive Enterprise Institute (CEI) and ATI, for other requests of far less public 

interest or importance; also, given EPA’s practices granting fee waivers and determinations that 

the release would significantly contribute to the public’s understanding of the matter at hand. 

EPA possesses the evidence of the latter two points so we focus here on the first.

First-time release of previously unknown information is prima facie of significant public interest, 
prima facie will substantially contribute to public awareness and understanding

I have requested and here repeat my request that you waive these fees on the grounds that 

disclosure "is likely to contribute significantly to public understanding of the operations or 

activities of the government and is not primarily in the commercial interest of the requester."

 EPA offers no evidence to rebut the obvious presumption that release of information 

illustrating the Agency’s relationship with an influential pressure group -- particularly one whose 
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3 The FOIA directs agencies to furnish records without any charge or at a reduced charge if disclosure of the 
information is in the public interest because it is likely to contribute significantly to public understanding of the 
operations or activities of the government and is not primarily in the commercial interest of the requester.  5 U.S.C. 
552(a)(4)(A)(iii)(1994 & Supp. IV 1998).
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activism, e.g., purchases of advertising space on billboard purchases to target political 

antagonists of the Agency at opportune times, does coincide with Agency priorities4 -- would 

contribute significantly to public understanding of the operations or activities of the government 

about which information there is no other information in the public domain.

 On its face EPA’s position is absurd, and we request review by EPA’s appeals authority.

 A request is likely to contribute significantly to public understanding if the information 

disclosed is new, supports public oversight of agency operations, including if it confirms or 

clarifies data on past or present operations of the government. The requested information meets 

that description, for reasons both obvious and specified herein.

 EPA interactions with a pressure group dedicated in large part to influencing and/or 

generating support for Agency policy represents governmental operations or activities. This is 

undeniable.

 On its face, therefore, information shedding light on this relationship satisfies FOIA’s test 

and EPA’s interpretation of the test that, in its initial determination, EPA states ATI failed. The 

release of this information would benefit the public because for the first time the public would 

see internal discussions with and about ALA.

 The language of the FOIA makes clear that Congress intended that the assessment of fees 

not be a bar to private individuals or public interest groups seeking access to government 

documents. The legislative history of the relevant FOIA provision calls for a liberal interpretation 

of the fee waiver standard. This suggests that all fees should be waived whenever a requester is 
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4 See, e.g., Amanda Carey, “American Lung Association plasters Rep. Upton’s district with provocative ad,” DAily 
Caller, MArch 23, 2011, http://dailycaller.com/2011/03/23/american-lung-association-plasters-rep-uptons-district-
with-provocative-ad/. 
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seeking information on a subject relating to the manner in which a government agency is 

carrying out its operations or the manner in which an agency program affects the public. 

 Further, ATI and particularly this author have the proven means to disseminate the 

information to a broad audience, through means explained in our original Request and for the 

reasons for which ATI and this author are regularly granted fee waiver requests by EPA and other 

agencies. We did not suddenly become unable to widely disseminate information after seeking 

records relating to a group at the center of one of the major revelations involving EPA in recent 

years.5

 We refer EPA to the following from the Department of Justice fee waiver policy guidance 

memorandum issued to the heads of all federal agencies on April 2, 1987, by Stephen J. 

Markman, Assistant Attorney General, Office of Legal Policy, Vol. VIII, No. 1 1987:

This final step in the "public interest" analysis requires an agency to focus as realistically 
as possible on the precise nature of the public contribution likely to result from a 
disclosure. It necessarily involves an assessment of the likely impact of the disclosure on 
the public's understanding of the subject in question, as compared to the level of public 
understanding of that subject existing prior to the disclosure. A differential analysis 
between the two should be undertaken in order to determine whether the contribution 
likely to result from the disclosure can be regarded as "significant."

The determination of "significance," which will require the exercise of especially careful 
judgment in many cases, is essentially an objective rather than a subjective determination. 
The agency's decision properly turns on whether the disclosure is likely to lead to a 
significant contribution to public understanding. This does not permit a separate value 
judgment by the agency as to whether the information, even though it in fact would 
contribute significantly to public understanding of the operations or activities of the 
government, is "important" enough to be made public.
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5 On this count, we repeat our original Request’s invocation of the President’s instruction that “The Government 
should not keep information confidential merely because public officials might be embarrassed by disclosure, 
because errors and failures might be revealed, or because of speculative or abstract fears. Nondisclosure should 
never be based on an effort to protect the personal interests of Government officials at the expense of those they are 
supposed to serve.” Presidential Memorandum For Heads of Executive Departments and Agencies, 75 F.R. § 4683, 
4683 (Jan. 21, 2009). The Presidential directive merely reflects longstanding agency policy on information 
dissemination and access, which policies also reiterate the bias toward release.
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ATI’s interest in the documents springs from its efforts to educate the public, scholars, and state 

and federal regulators on matters of government operations, including environmental issues at 

stake in the emails that are the focus of this FOIA request. The general and policy-oriented public 

will benefit from the dissemination of the information requested, since ATI’s professionals are 

widely-published about these subjects.

 Toward this end we note that ATI has been cited many times in the press specifically for 

its FOIA/transparency-related activities (search “American Tradition Institute freedom of 

information”).

 Finally, since this request is for material which is clearly of benefit to the public, other 

persons will undoubtedly also request these records. It would be inequitable if the first requester 

were to bear the full material cost of the initial search.

 As regards the current administration’s vaunted promise to be “the most open and 

transparent in history”, we note the inaugural post on the White House “blog” made immediately 

upon President Obama’s swearing-in to office which restated, in pertinent part, a prominent 

promise made when courting votes during the election campaign:

Transparency — President Obama has committed to making his administration the most 
open and transparent in history, and WhiteHouse.gov will play a major role in delivering 
on that promise. The President’s executive orders and proclamations will be published for 
everyone to review, and that’s just the beginning of our efforts to provide a window for 
all Americans into the business of the government. You can also learn about some of the 
senior leadership in the new administration and about the President’s policy priorities. 
WhiteHouse.gov, “Change has come to WhiteHouse.gov”, January 20, 2009 (12:01 p.m.), 
http://www.whitehouse.gov/blog/change_has_come_to_whitehouse-gov/  

B.	   EPA Continues to Refuse to Provide a Substantive Response to ATI’s Request

See Footnote 2, supra.
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V.  CONCLUSION

The denial of ATI’s request to have its fees waived or substantially reduced should be 

reversed on the grounds specified above.

                                 Sincerely,

                                                 Christopher C. Horner, Esq. 
     chris.horner@atinstitute.org                                    
     202.262.4458 (M)
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